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WORK STOPPAGES ON CAPEHART HOUSING PROJECTS 


THURSDAY, SEPTEMBER 1, 1960 
U.S. SENATE, 


SUBCOMMITTEE ON Mixitary ConsTRUCTION 
OF THE COMMITTEE ON ARMED SERVICES, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10:30 a.m., in room 212, 
Senate Office Building. 

Present : Senators Stennis (presiding) and Case. 

Also present: Hon. Milton R. Young, U.S. Senator from the State 
of North Dakota. 

Jack Spain, administrative assistant to Senator Ervin, and Gordon 
Nease of the committee staff. 

Senator Stennis. All right, gentlemen. 

The subcommittee will please come to order. 

The purpose of the meeting this morning is to make inquiry into the 
work stoppages at different Capehart projects throughout the United 
States, the contracts for which projects had been awarded to Hal B. 
Hayes and affiliated corporations. The Subcommittee on Military 
Construction feels a keen responsibility in this matter, particularly 
since the projects were originally justified before, and approved by, 
the subeommittee. 

From the witnesses available we hope to ascertain just what caused 
these work stoppages, what can be done, and what is being done to 
see that work is resumed, the subcontractors paid for the work they 
— performed, and what might be done to prevent occurrences of 
this type. 

We are pleased to have with us this morning witnesses from the 
various military departments headed by Deputy Assistant Secretary 
of Defense for Properties and Installations, the Honorable Cooper 
Benedict. Also present are Mr. J. E. Welch, Deputy General Counsel 
for the General Accounting Office and a representative of the General 
Counsel’s Office for the Federal Housing Administration. It is under- 
stood that Mr. Benedict is prepared to open the discussion. 

Mr. Benedict, just a minute before you start. 

I want to say to the subcommittee here that we—all of us—consider 
this a very important. matter from the standpoint of the public that 
isaffected. This is a matter to which we extend courtesies to the Bank- 
ing and Currency Committee, but, at the same time, this part of it 
deals with the military, and we think it is a military project. 

Senator Young of North Dakota is here with us this morning be- 
cause of his interest in matters in his State, and, of course, generally, 


too, and we are certainly glad to have you here, Senator. 
1 
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If there is any point you want to make now, expressing an interest 
or to let the committee know specifically what the situation is why. 
we ask you to make that statement now, and then we also want ves to 
stay with us, if you can, to hear the whole matter. a 

Senator Youna. I thank you. 

I think we have the same problem as my colleague, I have no state. 
ment. to make, but I may want to ask some questions later. 

Senator Stennis. Senator Case is a member of our subcommitte 
and is unusually well versed in all problems of the subcommittee, jp. 
cluding matters pertaining to housing. He has a very intense interes 
in it, as well as being a sponsor of more and better housing for the 
military in proper cases. 

I am going to ask Senator Case, being directly interested in this 
ee in his area, and also being so tamiliar with the subject, and 
1aving been chairman of this subcommittee, if he will just take charge 
of this hearing. I am here to express my interest, but a nephew of 
mine passed away in Mississippi last night, and I am leaving ona plane 
in just a few hours. 

So, if you will, Senator, change places with me, and I will stay 
until we get into this matter, and then I will ask to be excused. 

Senator Case. Thank you, Mr. Chairman. 

First, let me express my personal sympathy over the loss of your 
nephew. I had not heard that until just. now, and I am sorry that 
you will not be able to be here through the day. : 

Senator Stennis. Thank you. And I will certainly follow up with 
you and other members of the committee on this problem. 

Senator Case. Mr. Chairman, taking up, then, under your sugges- 
tion, this matter does concern the Committee on Armed Services and 
particularly the Subcommittee on Military Construction from two or 
three points of view. 

In the first place, the so-called Capehart housing projects have been 
authorized or approved by the Armed Services Committees of the 
House and the Senate. We have accepted the idea of building these 
houses or of having them built through this program as an alternative 
to building military housing from appropriated funds. 

The Armed Services Committees have a direct responsibility for 
seeing that there is authority for adequate housing for military per- 
sonnel and their dependents. Consequently, anything which inter- 
feres with or slows up or kills off the program is of direct concem 
to the committee, and that is the basic reason for this hearing. 

The second thing is that the defense needs of the country itself are 
presumably evaluated in the approval that is given to these housing 
projects. If something comes up which delays or interrupts the con- 
struction program, it is an injury to the defense effort. 

In this particular situation, I am advised that projects affected by 
the Hal Hayes dispute are at Fort Bliss, Tex., an Army project, Camp 
Lejeune, N.C., a Marine Corps project under the Navy, two con- 
tracts at Grand Forks Air Force Base in North Dakota, a SAC 
installation, two contracts at Beale Air Force Base, Calif., and a con- 
tract at Ellsworth Air Force Base, S. Dak. 

The projects vary in their percentage of completion all the way 


from just getting underway to one at Beale, which is 98 percent 
complete. 
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An interruption at this time of the year—and this interruption 
has been going on since June—means the loss of the construction 
season or the best part of the construction season at the northern 
bases. : ; 

| know at the base in South Dakota the loss of construction during 
the summer and fall months interferes materially with the comple- 
tion date which can be achieved. Ordinarily, the exterior construc- 
tion, the dirt work and all, is supposed to get underway during the 
summer and fall and the interior work can be accomplished during 
the construction season in the winter. 

If this construction season is lost, it means a further delay in the 
progress of the work. 

There is another angle which, it seems to me, both the Armed Serv- 
ices Committee and the Defense Department are concerned with. The 
good name of the Defense Department, whether you like it or not, 
is involved as far as public relations is concerned in the attitude of 
contractors and subcontractors. 

The Hals Hayes contract has been farmed out in the form of sub- 
contracts to a great many small contractors, and when they have been 
unable to get their money they do not blame the FHA, or they do not 
blame the banks or the people who insured the loans. 

They in good faith started the work on subcontracts because they 
understood this was a project at an airbase or an Army installation, 
or something of that sort. The injury to the good name of the De- 
fense Department was further aggravated by the tactics which have 
been used by the Hal Hayes group in placing an advertisement in 
newspapers advertising for sale or sublease of the housing projects. 

I have here a copy of the Rapid City Daily Journal of Friday, 
July 29, in which in the classified page appears this ad: 

$3,500,000 Capehart 220-unit housing project for sale or sublease, located on 
Ellsworth Air Force Base, Ellsworth, S. Dak. Owners have 50-year non- 
cancelable lease. Right to sell or lease guaranteed by responsible overseas in- 
surance company. Norent ceilings. Because of international business relations, 
foreign purchasers preferred (not within Soviet sphere). Subject to first and 
second deeds of trust. Sale to be made on September 1 or as soon as practicable 
thereafter. EAFB Housing, Inc., EAFB Housing No. 2, Inc., 8814 Sunset Boule- 
vard, Los Angeles, Calif. Telephone Olympia 5—8100. 

It seems to me that any one would have to agree that the publication 
of advertisements of that nature after the work stoppage has occurred 
has been injurious to the good name of the Defense Department, 
both in its public relations and in the psychology and the fears that 
are developed on the part of the subcontractors who have been hold- 
ing the sack for months. 

The acuteness of this problem can be illustrated by one specific in- 
stance which came to my attention of a small firm which took the sub- 
contract for the excavations and the dirt work on this particular 
project at Ellsworth. The brothers, who were the subcontractors for 
this work, took it in good faith on the assumption they were working 
for a Government project, or what amounted to that. 

They went to the bank and borrowed money in order to buy the 
equipment to carry on the work expeditiously. Their loan at the bank 
involved making regular payments. The last I knew, they had a claim 
for, I think it was, $86,000, or somewhere in that neighborhood. 

That might not be the exact figure. 
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They, in turn, were obliged, the bank was, to say: “We have this 
due bill, but we do not know when we are going to get our money,” 


and it has injured them, of course, in their operations, and it wi] | 


mean that in the future subcontractors in that area will be very skepti. 


cal about taking subcontracts on any project connected with the gir | 


base installation. 

I assume that similar situations must have arisen at other points, 

When this matter came up in the full committee, Senator Ervin, of 
North Carolina, immediately spoke up and said that he had some gyb. 
contractor problems there at the Camp Lejeune project. 

Senator Young, from North Dakota, whom I am glad is here this 
morning, spoke to me on the floor the other day and told me that he 
had similar problems in his State affecting the subcontracts, 

I personally have regarded it as a very serious thing, not only for 


its immediate injury in the setback to the housing program which this _| 


committee in good faith had approved, assuming that these houses 
were needed, taking testimony to the effect that they were urgent—if 
the committee had not been told and convinced that they were, they 
never would have been approved. 

But this delay has gone on now; this work stoppage has been in 
effect for several months; and I personally felt that it was the re 
sponsibility of the committee to try to find out where the difficulty 
rested and to see what, if anything, could be done to retrieve the situ- 
ation to meet the housing need and to establish the condition in which 


the good name and good faith of the Defense Department in calling | 


for these projects and letting them be built on or adjacent to military 
installations could be restored and the work accomplished. 

I do not hesitate to say that unless this can be straightened out, it 
seems to me that either one of two things will happen. 

Either there will be no additional military housing approved by the 
Armed Services Committee of this character, or we will have to con- 
sider the question of appropriating funds directly for military 
housing. 


Now, I have made this statement offhand at perhaps greater length | 


than I should, but I wanted to make it because I hope that those who 
are present will agree that this is a serious situation and deserves im- 
mediate action or remedy, if such is available. 

Now, I will be pleased to have your statement, Senator Young. 

Senator Youne. If I could make just a short further statement, 
most of this work in my State, I understand, has been done by sub 
contractors. 

They entered into these contracts in good faith. They thought 
the Government was dealing with an honorable contractor, one who 
would make payments on time and on which there would be no chance 
of losing. 

Because of that, they bid these contracts low. Their profit is very 
small. 

Now, they find themselves in the position of not being able to get 
their money and many of them will go broke. The margin of profit 
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is so. small that they cannot even afford, in many cases, to hire the 
proper legal attorneystohelpthem. _ : 
nator STENNIS. That is a good point. I am impressed with the 
int you make, too, Mr, Chairman, about the loss, particularly in 
ur part of the country, of this building time that means so much 
to you in those areas. ; 
enator Case. And, of course, at least at Ellsworth this housing 
program is related to the Titan program which is underway, and 
everything that is being said about the urgency of getting it ito an 
operational state there is affected by the prospect of lag in available 
sing. 
— pain. Mr. Chairman, I am Jack Spain, assistant to Senator 
Ervin, of North Carolina. , 

He wanted me to come by and express his regrets when he heard 
you had a meeting. He had a previous engagement of long standing 
in Morganton, N.C., and he could not change it for tonight, so he 
had to leave the District. 

He is vitally interested, of course, as you know, in this problem. 

He protested, and he may want to make a statement, 1f you would 
hold the record open, when he gets back here on the 12th. 

He protested the award of the Camp Lejeune contract to Hal Hayes, 
first because he did not feel that the corporation met the requirements. 
It was not even organized until about 2 days before the date of let- 
ting the bids. : 

The Senator objected to that. Then he objected to the manner in 
which the bid was written. They put in there an enormous number 
of air-conditioning units, $1,000 blank. 

Some of the other builders whom we knew said it was a “gimmick”; 
that Hal Hayes intended, after he got the bid, to renegotiate. 

We had two meetings with the then Secretary of the Navy, Mr. 
Vance, in our office. We protested, and we even wrote to the Comp- 
troller General that this contractor did not meet the requirements 
to issue a bid. 

They overruled us and so I know Senator Ervin would like to make 
a statement to your committee himself when he gets back, but he just 
could not come in here this morning because he could not rearrange 
his prior appointment. 

Gnktos ask. That is understandable. 

Mr. Srarn. We have the same situation that you do in your State. 
We have got all of the bids, the subcontractors. None of them have 
gotten any money, and we have contacted the Navy two or three times, 
and the FHA, trying to get them to do something. 

They have not done any work at Camp Lejeune since May. None 
of them have gotten any money since May. The project is at a stand- 
still down there. 

A lot of the materials are on the base out in the weather. Nobody 
has done anything about it. 

Senator Casr. Thank you very much, Mr. Spain. We are glad to 

ave you here to represent Senator Ervin, and the record will be 
held open for such additional statement as the Senator cares to make. 


60875—60——2 
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STATEMENT OF COOPER P. BENEDICT, DEPUTY ASSISTANT SEcRp. 
TARY OF DEFENSE FOR PROPERTIES AND INSTALLATIONS: 
ACCOMPANIED BY HARLOW W. HARVEY, JR., OASD (PROPERTIES 
AND INSTALLATIONS) ; ANDREW C. MAYER, OFFICE OF GENERA, 
COUNSEL, 0SD; HAROLD RHIND, OFFICE OF CHIEF OF ENGINEERS, 
ARMY ; GEORGE S. ROBINSON, SPECIAL ASSISTANT TO THE SEcRp. 
TARY OF THE AIR FORCE; SAMUEL HANENBERG, ASSISTANT 
GENERAL COUNSEL, AIR FORCE; COL. GUY GODDARD, AIR Force 
HOUSING; ADM. E. J. PELTIER, BUREAU OF YARDS AND Docks, 
NAVY; J. EDWARD WELCH, DEPUTY GENERAL COUNSEL, GEy. 
ERAL ACCOUNTING OFFICE; AND GRAHAM McGOWAN, GENERAL 
COUNSEL, FEDERAL HOUSING ADMINISTRATION 


Mr. Benepicr. First of all, I would like to express Mr. Bryant's 
regret at not being able to be here personally. He had planned to 
come but, unexpectedly, a meeting was called by Secretary Gates and 
he had to attend. 

I do not have a prepared statement. 

Unless this subcommittee is familiar with the details, it might be 
useful to review briefly what has happened and what we have done, 

In the closing of the contract at Beale Air Force Base, there was a 
disagreement between the FHA and the Hayes contracting company 
on the amount of outstanding bills from subcontractors. : 

Following this disagreement, Hayes stopped work at all seven 
projects which he had under contract. 

I cannot say whether there is any connection or not. There are 
other implications as to other possible reasons why Hayes stopped 
work. 

Senator Case. Where did the initial trouble arise ? 

Mr. Benepicr. Beale Air Force Base. There was, I believe, some- 
thing like $800,000 supposed to be due to some contractors and Hayes 
claimed it was something like $50,000, and no agreement was reached, 

Work was stopped on May 20. 

Approximately the 1st of June the military departments, at our in- 
stigation, gave official notice to Hayes and to the mortgagees that 
work had stopped. 

Following that, there is a period of some 20 days to establish clearly 
that work is stopped before any action is to be taken. 

It was an unclear situation. The services were working with Hayes. 
There was hope the thing could be ironed out without stopping work. 

When nothing semed to be happening, on July 13, our office called 
a meeting of all the mortgagees who are the people that have to 
proceed in this. 

Senator Case. Will you explain why it is the mortgagees who have 
to proceed ¢ 

Mr. Benepicr. I will attempt that. 

If we get very far into legal details, I may have to call on help. 

The Department of Defense, when these Capehart contracts are 
let, is contracting basically to assume ownership of them upon com- 
pletion. In the meantime, it is the mortgagee that has put up the 
money, and it is the mortgagee that has to proceed to give official 
notice to the surety. All we can do is to chaperone and urge. 


Sen: 
establ: 
Mr. 
hart p 
to bul 
ment 
with 
work 
The 
a spe 
whicl 
Th 
No 
the n 
hous! 
Mr 
a litt 
Jar ¢ 
Th 
priat 
sequue 
Ay 
take! 
pres 
se 
mort 
or a 
own 
M 
is In 
men 
dete 


hart 
S 
Def 
or ¢ 
\ 
7 
bull 
Ss 
the 
wit 
i 
h 
con 


bon 


GS eg 5” SO et Ge ot 


et 


m 


=~ @ aS 


“<< = 


7 | 


Oo ef 


o 


». 


ie 


] 


WORK STOPPAGES ON CAPEHART HOUSING PROJECTS 7 


Senator Case. What is the position of the Defense Department in 
the awarding of a contract, or the initiation of a contract for a 
Capehart project? Are you a part of the contract In any way! | 

Mr. Benepicr. Can I eall on legal counsel for this? This is Mr. 
Maver from the Office of the General Counsel. 
~ Senator Case. I think it is essential to get that sort of groundwork 
established so we can understand the possible lines for relief. 3 

Mr. Mayer. Basically, as I am sure you know, Senator, the Cape- 
hart program is designed to utilize a private builder and private funds 
to build housing for the military. Now, this means that the Depart- 
ment of Defense and the military departments do not, as is the case 
with normal military construction, make progress payments as the 
work is completed. 

These payments are made by the mortgagee directly in this case to 
a special corporation known as the mortgagor builder corporation, 
which has been set up specifically for each Capehart project. 

The whole basis of this program is that private money is used. 

Now, for this reason, where a default occurs, it is basically up to 
the mortgagee to initiate the action that has to be taken before the 
housing 1s completed. ; 

Mr. Benedict, 1 know, in his statement was going to acquaint you in 
a little further detail with just how this has progressed in this particu- 
lar case, but the basic point is that it is up to the mortgagee to proceed. 

The military departments do not have the authority or the appro- 
priations available to complete this housing themselves, and, con- 
sequently, it is up to the mortgagees to act. 

And, as Mr. Benedict will tell you, the Department of Defense has 
taken very drastic action to insure that these mortgagees act in the 
present case just as quickly as possible. 

Senator Case. Now, the military departments do not just permit 
mortgagors to enter into a contract to build a housing installation on, 
or adjacent to, a military base and connect with the utilities on their 
own initiative, do they ¢ 

Mr. Mayer. The military departments first, advertise for bids. This 
is in every case an advertised procurement and the military depart- 
ments, In conjunction with the Federal Housing Administration, 
determine which bidder has submitted the lowest acceptable bid. 

One of the things that each bidder has to do in order to get a Cape- 
hart contract is to obtain financing. 

Senator Case. But doesn’t he also have to have the approval of the 
Defense Department that he can come in and enter upon this ground 
or connect with the utilities ? 

Mr. Mayer. That is correct, Senator. 

The military departments grant a 55-year lease to the mortgagor 
builder corporations for the purpose of constructing this housing. 

Senator Case. Do they get any kind of surety that there will be 
the housing project constructed there and on certain conditions and 
within certain periods of time ? 

Mr. Mayer. Yes; indeed. 

Not only is there a time period stipulated in each contract for the 
completion of the housing, but there is a 100-percent performance 
bond furnished by a surety in every case. 
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Now, as I say, this relates again to the basic problem that I outlineg 
at first; that it is the mortgagee who must act. It is the mo 
who has the right of action against the surety, but there is a surety 
in each case. 

Senator Case. And what is the customary provision of that surety: 
that is, when can the military step in to require performance?! 

Mr. Mayer. Again, as I said, Senator, it is really the mortgagee who 
has the basic power to make the surety act. We have been in constant 
communication both with the various mortgagees and the surety to 
see that they make some arrangement to this end, but it is the mort. 
gagees that have to act to require the surety to perform the contrag¢ 
where there is a default. 

Senator Case. Who gives the performance bond ? 

Mr. Mayer. It is the builder who provides the performance bond, 

Senator Casr. To whom? 

Mr. Mayer. The obligee on the bond is the mortgagee. In other 
words, in the first instance, it is the mortgagee who may call upon 
the surety to perform where there has been a default. 

If the mortgagees elect not to proceed with the completion after 
there has been a default, they may, if they properly comply with the 
regulations of the Federal Housing Administration, assign the mort- 
gage to the FHA, and where an assignment has taken place, then 
the FHA has the power to make the surety perform. 

And that is the first time when the Federal Government, as such, 
may directly compel the surety to complete the contract. 

Senator Case. When you say “the Federal Government,” what 
agency of the Federal Government do you mean ? 

Mr. Mayer. It is the Federal Housing Administration in that case, 

Senator Case. Does the Defense Department retain any power tore- 
quire performance? 

Mr. Mayer. No; not directly under the bond ; no, sir. 

Mr. Benepicr. Legally, the Defense Department—I think this is 
a ete into it only upon completion of the housing. 

Mr. Mayer. That is correct. 

Senator Case. You mean that the Defense Department has been 
giving contracts or has been permitting contracts to be made whereby 
builders or mortgagors and mortgagees can enter into a contract to 
come in and tie on to the utilities of a military installation, and in 
some cases to build on Government-owned ground, or in other cases 
to build adjacent to them, and to use the good name of the Defense 
Department or the military departments as far as the public is con- 
cerned in the construction of a program, and then has no way in which 
it directly can require performance of the contract ? 


Mr. Mayer. Senator, that is correct. This is a basic problem in all | 


of the nonappropriated fund contracts. 

Senator Case. I would say it is not really a basic problem. I would 
say it isa basic defect. 

Mr. Maymr. Let me explain it to you this way, Senator. As I say, 
this is an attempt to use private money and private builders to build 
housing for the military, so that at the present time no military appro- 
priations have been expended for the purpose of the construction of 
this housing. 
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We, of course, need the housing very badly. We need it desper- 
ately, and we are doing everything we can to insure that it is completed. 

But, at the same time, it is basically a private transaction which 
has been consummated for the benefit of the military, and in which 
the military hasnot yetexpendeditsfunds. _ 

Senator Case. Would you say that the military—meaning by that 
the Defense Department or the several military Departments of Army, 
Navy, and Air Force—have no control over these projects until they 
are completed and the title is passed to the Defense Department ? 

Mr. Mayer. I would not say that categorically, no, sir. 

There are various types of control we have. For example, as hap- 

ned here, of course, We did issue notices to the mortgagees that there 

ad been a cessation of work. We have taken various other actions 
because, of course, this is on Government property and the contract 
includes many provisions which give us the right to take some sort of 

tion. 
in example, the contract provides that all materials delivered to 
the site for which progress payments have been made are the property 
of the Government, and we have issued very strong inst ructions to the 
military departments to insure that no action is taken which would 
inany way impair our right to our property. 

senator Case. Senator Stennis, before you leave, is there anything 
further you wish to say ? 

Senator Stennis. I am certainly impressed with these points as far 
as we have gotten. 

That it is a complex matter and there is dependence to a degree on 
the part of the military on someone else. I am certainly glad you are 
going into it and hope you develop all the facts. I am sorry, you will 
have to excuse me now. 

Senator Case. Mr. Mayer, you have indicated that the Defense De- 
partment has some remedies. What are those remedies? 

Mr. Mayer. Well, I do not think the Department of Defense has a 
complete remedy to the basic situation. We cannot compel the com- 
pletion of the housing, but we have certain remedies we can take to 
insure that during the period of default, no action is taken which 
would be detrimental to the United States. 

In other words, we do make every effort to protect the Government 
property and we do issue such regulations as are necessary for that 
purpose. 

ll Case. Do you have any weapons or tool that you can use to 
require resumption of work on these projects? 

Mr. Mayer. Not directly. I would like to go into that in a little 
more detail. I know Mr. Benedict intended to cover this, and I know 
the Federal Housing Administration representatives will also cover 
it in considerable detail. 

But in order to expedite this decision, which is basically the mort- 
gagee’s decision, as to the completion of the work, the Federal Housing 
Administration, after consultation and concurrence of the Depart- 
ment of Defense, did issue instructions requiring the mortgagees to 
accelerate their mortgages. 

That means, in other words, that where there had been a default in 
the payment of interest, these mortgagees were required to advise the 
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mortgagor builder corporations that the entire mortgage debt was 
accelerated and was then due and payable. . 

Now, the effect of this was that the mortgagees must make their de. 
cision within a stipulated time thereafter whether they are going to 
assign their mortgages to FHA, in which case FHA may proceed 
with construction, or whether they are going to complete themselye 

That period is rapidly coming to a close, and I hope, therefore, tha 
we will have this decision fairly soon as to which way these projects 
will be completed. 

This is, basically, the action the Government has taken to get the 
housing completed. 

Senator Case. What interest or compulsion is there for the mort. 
gagee to try to get the work resumed? The insurer of the loan has not 
put up all of the money until it is required, has he? 

Mr. Mayer. That is right. The mortgagee has made advance 
which draw interest. 

However, as I say, there has been a default in the interest since about 
the end of May, and, of course, the mortgagees want to get all their 
interest. 

Now, if they make the assignments promptly, they will get the FHA 
debentures, which draw a lower rate of interest but do cover the com. 
plete amount of the outstanding mortgage. 

So this way they will be sure they will get their investment back at 
a lower rate of interest. 

But they will get some interest running from the date when ths 
default was declared. 

Senator Case. What interest does the FHA, or what interest does 
the mortgagee have in seeing that the work is resumed expeditiously, 
promptly, and completed ? ; 

Mr. Benepict. His interest, sir. His interest payments are stopped, 
He made an investment, theoretically, because it was a desirable one 
at 4.5 percent, plus whatever his discount was. 

And his only way to consummate this investment is to have the 
work completed. | 

Senator Case. That would be true, I suppose, where a substantial 
advance has been made or where the work has proceeded to any extent, | 
but he does not have the interest that the Defense Department has in 
the need for the housing. 

Mr. Benepicr. That is probably true, and we have been urging the 
mortgagees, and still are, to complete, because that is still the quickest 
way to get the work done. But in the meantime 6 weeks ago the FHA, 
after consultation with us, issued these notices, which is the first step, 
to the mortgagees of acceleration of payments. 

By law, 30 days have to follow. They have 30 days, then, in which 
to make up their minds whether to assign the mortgages. 

I believe there is another 30-day waiting period after that to actually | 
do it before the FHA can step in, in the interests of the Governmet| 
and the Defense Department, and act as mortgagee to get the house 
completed. Until that time, the mortgagee is the person with the 
legal right to act. | 

Senator Casz. When these awards are made, does the Defense De | 
partment make any effort to determine the reliability and the com | 
petence of the builder ? 
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Mr. Mayer. Yes, indeed. : 

The Capehart Act specifically provides that awards must be made 
to a builder who is qualified not only by his experience, but by his 
financial capacity, and in every case the military departments and the 
FHA look into both of these qualifications. 

Senator Case. And the Hal B. Hayes & Associates are the parent 
organization, are they, for the contractor at all of the bases I have 
enumerated in my opening statement ? 

Mr. Mayer. That is correct. 

Mr. Benepicr. Yes, that is correct, and he was, as far as anybody 
knew, a perfectly reputable and competent contractor. 

The work he had done had been extremely competent. 

Senator Casr. “As far as anybody knew’—has he been in the busi- 
ness some time? Had there been previous projects of this nature 
that he has completed ? 

Mr. Mayer. He completed the Air Force housing project at Mather 
Air Force Base, which I understand has been a very satisfactory 
project in all respects. — ; 

Mr. Benepict. I think he also did Little Rock. I know the Air 
Force can speak to this in more detail, but up to a few months ago 
they were very pleased with his work. He was the low bidder. He 
was able to get bond. He was able to get financing. All the normal 
precautions were taken. 

Senator Youne. Could I ask a question there? 

Senator Case. Yes. 

Senator Youne. Is he a bona fide contractor, or is he just a broker? 
He does not have any equipment of his own, does he? 

Mr. Benepicr. I cannot speak to that in detail. I believe he has 
done a good deal of construction work aside from Capehart housing. 

Perhaps somebody from the Air Force can answer that. 

Colonel Gopparp. I am Colonel Goddard from the Air Force. 

Hal B. Hayes has done considerable construction in the past few 
years. He claims to be the biggest homebuilder in the world. Ac- 
tually, from our point of view, he built the Wherry housing project 
at Edwards Air Force Base. He built the Mather project, which was 
rated among our top projects. He completed Beale up until about 
the last 2 percent, and it is one of our outstanding projects. 

I think his work can be characterized as top quality. His main 
problem is that he does not pay his bills. 

Senator Cas. That is a rather major problem, wouldn’t you say? 

Colonel Gopparp. Yes, sir. 

Senator Youne. Mr. Chairman, that does not quite answer my 
question. 

My question was: 

Is he just a broker? He does not have any equipment of his own, 
does he? 

Colonel Gopparp. I would say that he is characterized as a broker- 
type operator as opposed to an operator who owns a large portion, 
or does a large portion, of the work himself. 

Senator Youne. That being the case, you would think the Air 
Force would suspect that you might find trouble with that kind of 
an operator if you kept on long enough. 
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Colonel Gopparp. The tests put to determine the acceptability of , 
builder are his past experience and his capability to obtain finanej 
and his capability to obtain 100-percent performance bonds from 5 
reputable casualty company. 

All of these tests were met by Mr. Hayes, and so, in fact, we could 
not have precluded under the law this award. 

Mr. Beneprcr. I think that is perfectly true, Senator. 

Mr. Span. Mr. Chairman, in connection with that question, le 
me read you, if you will permit, a section from Senator Ervin’s letter 
to the Coampieeer General, along this line that you have just asked 
about Hal B. Hayes. 

Senator Youne. What date was that? 

Senator Casz. What is the date of the letter? 

Mr. Sparn. January 21,1959. I will not read it all. 

He says: 


On December 8, 1958, the Department of the Navy received bids for the eon. 
struction of 800 units of Capehart housing at Camp Lejeune, N.C. Several of 
these bids were submitted by contractors of the South Atlantic area who have 
been in the construction industry for many years. 

The Atlantic Contractors, Inc.—that is the name of the Hal Hayes company 
organized for the bid on this project—submitted the lowest bid merely becaue 
it offered to air-condition the entire 800 units of Capehart housing for a tota? 
of $1,000. I am certain that there is nobody on the North American Continent 
who believes that a unit of Capehart housing can be air-conditioned for $1.25, 


He wrote to the Navy about it and said: 


Despite my protest, the Department of the Navy has granted a letter of ac- 
ceptability to the Atlantic Contractors, Inc., covering this project. In so doing 
the Department of the Navy is relying in large part upon the recommendation 
of the Federal Housing Administration, and the Federal Housing Administration, 
in turn, is relying entirely upon the fact that the sole stockholder in the newly 
created corporation is Hal B. Hayes. 

I think that the award of this letter of acceptability and the purpose of the 
Department of the Navy to award the contract at a future date to the Atlantic 
Contractors, Inc., is unwise as well as illegal. 


I will read you another paragraph: 


In the absence of the access to the files of the Department of the Navy and the 
Federal Housing Administration relating to this matter, no person could ascer- 
tain any connection between Hal B. Hayes and this newly created corporation. 
This is true because the corporate charter was applied for by other persons, and 
the names of such other persons are the only names appearing upon the public 
records of the State of California in connection with the granting of the corpe 
rate charter to this newly formed corporation. 


We have that in the file from the State of California. 


The method of awarding contracts under these circumstances is unwise be 
cause it enables the real beneficiary of the contract to cancel his identity from his 
competition and will undoubtedly give rise to an honest suspicion that an undue 
number of contracts are being awarded to favorites. I think it is highly im- 
portant that the methods pursued in obtaining and awarding Government con- 
tracts should be above the possibility of suspicion. 


There is one other place I wanted to read to you about being quali- 
fied. ‘ 
__ Senator Case. The Chair would like to suggest that the entire letter, 
if there is no objection, be made available to the reporter to be m- 
corporated into the record, and also the reply, if you have it, of the 
Department of the Navy to the letter. 
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Mr. Srarn. All right. The Senator will give you.this whole state- 
ment. I just wanted you to have this while you are here, but I will 

ive you the letter. 

Senator Case. That should be made a part of this record, 

(The letters referred to are as follows:) 


JANUARY 21, 1959. 
Re Project No. 053-81022-MC-—2, Capehart quarters, Camp Lejeune, N.C, 


Hon. JosepH CAMPBELL, 
Comptroller General of the United States, General Accounting Ofice, Washing- 
ton, D.C. . 

Deak Mg. CAMPBELL: On December 8, 1958, the Department of the Navy»re- 
ceived bids for the construction of 800 units of Capehart housing at Camp 
Lejeune, N.C. Several of these bids were submitted by contractors of the South 
Atlantic area who have been in ‘the construction industry for many years. 

One of these bids was submitted by the Atlantic Contractors, Ine., which 
had no existence either in fact or in law at the time of the issuance of the 
invitations to bid. As a matter of fact, the Atlantic Contractors, Inc., did not 
even procure a corporate charter until December 7, 1958. 

The Atlantic Contractors, Inc., submitted the lowest. bid merely because it 
offered. to air-condition the entire 800 units of Capehart housing for a ‘total 
of $1,000. I am certain that there is nobody on the North American Continent 
who believes that a unit of Capehart housing can be air-conditioned for $1.25. 

When this matter was called to my attention, I protested to the Department 
of the Navy and the Federal Housing Administration against the award of a 
letter of acceptability to the Atlantic Contractors, Inc., on the ground that the 
award of such a letter and the award of a contract to such newly created cor- 
poration would violate both the law and the spirit of section 403(b) of Public 
Law 385 of the 84th Congress, which specifies, in express terms, that no builder 
shall be deemed to be “an eligible builder” unless it is “qualified by experi- 
ence * * * to construct housing.” It is manifest that a newly created cor- 
poration which has never done any business whatever is not qualified to construct 
housing. 

Despite my protest, the Department of the Navy has granted a letter of aecept- 
ability to the Atlantic Contractors, Inc. covering this project. In so doing, the 
Department of the Navy is relying in large part upon the recommendation of 
the Federal Housing Administration, and the Federal Housing Administration, 
in turn, is relying entirely upon the fact that the sole stockholder in the newly 
created corporation is Hal B. Hayes. 

I think that the award of this letter of acceptability and the purpose of the 
Department of the Navy to award the contract at a future date to the Atlantic 
Contractors, Inc., is unwise as well as illegal. 

In the absence of access to the files of the Department of the Navy and the 
Federal Housing Administration relating to this matter, no person could ascer- 
tain any connection between Hal B. Hayes and this newly created corporation. 

This is true because the corporate charter was applied for by other persons, 
and the names of such other persons are the only names appearing upon the 
public records of the State of California in connection ‘with the granting of the 
corporate charter to this newly formed corporation. The method of awarding 
contracts under these circumstances is unwise because it enables the real bene- 
ficiary of the contract to conceal his identity from his competition and will un- 
doubtedly give rise to an honest suspicion that an undue number of contracts are 
being awarded to favorites. I think it is highly important that the methods pur- 
sued in obtaining and awarding Government contracts should be above the possi- 
bility of suspicion. a 

Notwithstanding the attitude of the Department of the Navy and the Federal 
Housing Administration, Hal B. Hayes is one person in law and the Aflantic Con- 
tractors, Inc., is an entirely different person. All the information in the files 
of the Department of the Navy and the Federal Housing Administration ~>e 
available to me indicates that no legal obligation had been assumed by H-' B. 
Hayes at the time of the award of the letter of acceptability to guarantee the 
performance of the contract by this newly created corporation. 

I resnectfully request that you hold that the granting of this letter of accepta- 
bility and the purpose of the Department of the Navy to grant a contract cover- 
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ing this project to a newly created corporation violates both the law and the 
spirit of the statute cited by me. 

I take the liberty of sending copies of this letter te the Department ofthe Navy 
and the Federal Housing Administration, and to my colleague, Senator B. Everett 
Jordan. 

Sincerely yours,: 


Sam J. ERVIN, Jr, 


JANUARY 22, 1959, 
Re project No. 053-81022-MC-2, Capehart quarters, Camp Lejeune, N.0, 
Hon. JOSEPH CAMPBELL, 
Comptroller General of the United States, 
General Accounting Office, 
Washington, D.C. 

DEAR Mr. CAMPBELL: In my letter addressed to you under date of January 9 
1959, at the top of page 2 I inadvertently referred to Public Law 385 of the Sth 
Congress. This should have been Public Law 345 of the 84th Congress. 

Sincerely yours, 


Sam J. Ervin, Jr, 
WASHINGTON, January 22, 1959, 
Hon, Sam. J. Ervin, Jr., 
U.S. Senate. 

Dear SENATOR Ervin: Receipt is acknowledged of your letter dated Jannary 
21, 1959, relative to project No. 052-81022-MC-2, Capehart quarters, Camp 
Lejeune, N.C. 

This matter will be given prompt attention and we will be pleased to advise 
you. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States, 


WASHINGTON, February 27, 1959. 
Hon. Sam J. Ervin, IJr., 
U.S. Senate. 


DEAR SENATOR ERVIN : Further reference is made to your letter of January 21, 
1959, relative to the Capehart housing project at Camp Lejeune, N.C. 

Enclosed for your information is a copy of our letter of today to the H. L. 
Coble Construction Co. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 

Mr. Spary. Mr. Chairman, Hal B. Hayes was not even an officer of 
the new corporation. His nephew was president and two other mem- 
bers were the third parties. 

Senator Case. Were they not stockholders ? 

Mr. Spain. They did not have any experience. The Navy told us 
they were depending upon the experience of Hal B. Hayes. 

Senator Case. But could they have been officers without holding 
some stock ? 

Mr. Spain. I do not know, Mr. Chairman, because I am not too 
familiary with this file. 

Senator Case. Could that file be made available to the clerk of the 
committee for examination ? 

Mr. Sparn. Yes, sit. We are still protesting the awarding of this 
contract. 

Senator Case. The letter from which you read, I think, should be 
placed in the record in its entirety and also the letter received in re- 
sponse thereto. Without objection, that will be done. 
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Spain. I will find the reply. 

ise Case. We do not ant to get off the track here. We want 
to follow in a straight line, if we can, but this is somewhat exploratory 
because I do not personally know of any similar situations that have 
come to the attention of the Military Construction Subcommittee. 

We have two interests, I think, . ’ 

No. 1 is to get this program back on the track, if possible. 

And No. 2, to determine what can be done to prevent any similar 
interruptions of the housing program. a 

And, possibly growing out of our examination, an attempt to do 
something on these'two immediate problems, to refer any other aspects: 
of it to the Preparedness Subcommittee of the Armed Services Com- 
mittee, which has appropriate counsel to go into the legal aspects of 
any imperfections of contracts and arrangements. 

Mr. Benedict, if you would address yourself now, again, primarily 
to our first problem, how do we get back on the track here as far as 
these projects are concerned ¢ 

Mr. Benepicr. That has been going forward, and, as Mr. Mayer 
indicated, there have been certain time periods specified by law before 
certain specific acts be taken. If we are unsuccessful—and I am afraid 
we are going to be unsuccessful—in persuading the mortgagees to com- 
plete, they have been dragging their feet, these mortgages should all 
be assigned to the FHA within the next 2 to 3 weeks. 

At that point the FHA is ima position to award contracts and go 
ahead with the work. 

Senator Case. In the meantime, will it be possible for the Hayes 
Associates and their subsidiary corporations to dispose of these con- 
tracts as they apparently think they have the right, judging by this 
advertisement ? 

Mr. Benepicr. I do not believe so, and I think counsel agrees with 
that. 

We could, if necessary, condemn their lease, but we have not felt that 
anything would be gained by that at this time. 

Mr. Mayer. I agree there is nothing that Hal Hayes has in any of 
these projects which he can sell. The property on the site belongs to 
the United States, and he has no interest that he would be able to sell 
or assign. 

Senator Casr. Does this property on the site belong to the United 
States even if it has been paid for by the supplier ? 

Mr. Mayer. No, only to the extent that progress payments have 
been made. 

Senator Case. It has been suggested to me that one of the com- 
plaints of the subcontractors is that they had moved property on to 
the site and they have lost possession of it, and it is claimed to be 
property of the United States even though they have not been paid 
or it. 

_Mr. Mayer. I do not know about the details of any particular situa- 
tion, but, in general, I believe that it is only ‘the property which has 
been paid for that we are claiming. 

Senator Case. Can you give the names of the shadow corporations, 
or whatever they may be, for these various projects? 

Mr. Mayer. Mr. Harvey has that information. I think. 

Mr. Benepicr. We can supply it for the record, if you prefer. 








16 WORK STOPPAGES ON CAPEHART HOUSING PROJECTS 


Senator Case. If you have it right there, it should not be very lon 

for these several projects, 8 

Mr. Harvey. No, there are only seven, Senator. . 

. For the Army project at Fort Bliss the name is Hal Hayes Texas, 
ne. 

For the Navy project at Camp LeJeune the name is Atlantic Cop. 
tractors, Inc. 

Senator Case. Can you in each instance give the home address of 
the corporation and the State under which they were incorporated? 

Mr. Haryry. I do not have the street address, Senator, but the 
home address in all cases is Los Angeles, Calif. 

Senator Casr. At 8814 Sunset Boulevard? 

Mr. Harvey. I do recall seeing that address in some cases, 

Senator Casr. That is the address given on this advertisement of 
this Ellsworth project. 

Mr. Harvey. The street address, according to a report from the 
Department of the Army, for Hal Hayes Texas, Inc., is 13006 Saticoy 
Street, North Holly wood, Calif. ‘ 

Senator Casr. You may proceed, but, as you do, indicate if there 
is any variation in the address, in the home address, so far as you 
know, and also indicate the State under whose laws the corporation 
is formed, if you know. 

_ Mr. Harvey. That, I do not have, sir, but with the home address 
in California, subject to advice of counsel, I would presume that it is 
a California corporation. 

In the case of the Navy project, Atlantic Contractors, Inc., the 
street address is 8814 Sunset Boulevard. 

For the first project at Beale Air Force Base, the name of the 
contractor is Hal B. Hayes & Associates, Inc. My records do not 
show street address for that corporation. It is Los Angeles, however, 

For Project No. 2 at Beale Air Force Base, the contractor is also 
Hal B. Hayes & Associates, Inc. 

For the project at Ellsworth Air Force Base, the contractor is 
Sunset Contractors, Inc. 

Senator Case. At that point, I might call attention to the fact that 
this advertisement which appeared in the Rapid City Journal of July 
20, 1960, offering this $3,500,000 Capehart 220-unit housing project 
for sale or subsale to Ellsworth Air Force Base has the signature below 
the advertisement of EAFB Housing, Inc., and EAFB Housing No. 
2, Inc. 

Mr. Harvey. This would come, sir, because to facilitate financing, 
a project is often broken down into two or more mortgage areas; and 
the EAFB No. 1 would be the name of one mortgage area or the name 
of the corporation which will build that, or the name of the mortgagor 
corporation in that area; and EAFB No. 2 would be the name of the 
mortgagor corporation on the second, 

Senator Casr, It'may be a conclusion or a supposition on your part, 
but could you give your opinion as to why these would be broken 
down when dealing with the same project? 

Mr. Harvey. It is largely to facilitate financing and to facilitate 
other handling matters. FHA might speak to this point. To  facili- 
tate mortgage insurance in some cases. 
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Senator Case. Do you think it might be for the purpose of creating 
more officer positions and trustees or directors which would open the 
way for more executive salaries? ! 

Mr. Harvey. I would think not, sir, because in most instances, as 
far as 1 know, there would be the same officers in both corporations. 

Senator Casre. Does it occur to you that with this system of in- 
corporating affiliates and subaffiliates and then breaking down in 
different areas as you suggest, that it becomes a very difficult thing for 
a small subcontractor to identify the person or organization with 
whom he is dealing and to whom he must look for reimbursement 
for his services ? 

Mr. Mayer. These corporations of which you are just speaking, the 
mortgagor builder corporations, I believe, are normally set up for 
each mortgage area so that each mortgage area can be completed and 
closed out at a particular time. 

The builder usually likes to go from one area to another and this 
makes it much easier for him. 

Senator Casr. That is, it limits his liability. 

Mr. Mayer. No; it does not.. The setting up of these mortgagor 
builder corporations is merely for purposes of permitting this trans- 
action under which, after the housing is completed, the corporations 
are taken over by the Federal Government. 

Now, the claim of a subcontractor would be against—well, initially, 
of course, against—the contractor to whom he supplied the materials; 


' but, more ultimately, against the elegible builder rather than against 


the mortgagor builder corporation. 

Senator oe With whom would the subcontractor’s contract run, 
with Hal B. Hayes or against the name of these corporations which 
the witness has been supplying ? 

Mr. Mayer. Well, against the eligible builder corporations. 

Senator Case. Let’s complete the list of these corporations for the 
several projects. 

Mr. Tiwi. For Grand Forks Air Force Base No. 1 project, the 
name of the contractor is Progressive Contractors, Inc. Again I do 
not have a street address. 

And for Grand Forks project No. 2, the name of the contractor is 
Wilshire Contractors, Inc. 

In both cases Los Angeles is the home address. 

Senator Case. Does that complete the list ? 

Mr, Harvey. That does, sir. 

Mr. Sparn. Mr. Chairman, I have got a copy of the telegram and 
the letter I can supply for the record as testimony that Senator Ervin 
would give. 

This is the telegram : 


Los ANGELES, CALIF. 


FEDERAL HovusINnc ADMINISTRATION 


Chief Underwriter, Guilford Building, Greensboro, N.C. 
(Attention C. Stott Noble). 

Confirming our telephone conversation of this date the following are officers 
of Atlantic Contractors, Inc.: Stanley Guy Hayes, president, James Harrie, 
vice president, John M. McCormick, secretary-treasurer. Sole stockholder of 
this corporation is Hal B. Hayes Contractor, Inc., whose officers are Hal B. 
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Hayes, president; Stanley W. Hayes, vice president; Stanley Guy Hayes, secre. 
tary-treasurer. Sole stockholder of the parent corporation is Hal B. Hayes, 


W. Ray Haves 
(For Hal B. Hayes Contractor, Ine,), 
That is a copy which I will give to the clerk. 
Here is a copy of a letter written in Greensboro: 
_Mr. Davis, 
Bureau of Yards and Docks, 


Norfolk Fifth Nawal District, 
Norfolk, Va. 


DeaR Mr. Davis: In reply to your letter of December 10, 1958, we have cop. 
cluded that the low bid submitted by Atlantic Contractors, Inc., Hal B. Hayes 
Contractor, Inc. and Hal B. Hayes, is acceptable to this office. 

We understand that Hal B. Hayes Contractor, Inc., is the sole stockholder 
of Atlantic Contractors, Inc. and that the resources of the sole stockholder are 
available to Atlantic Contractors, Inc. Upon receipt of a letter of accepta. 
bility from you we will be in a position to process application and issue com. 
mitment on above project. 

Rospert P. CUNNINGHAM, 
Director, Federal Housing Administration, Greensboro, N.0. 

Senator Casr. If I caught correctly what you are reading, you am 
saying that the Hal B. Hayes Corp. was the sole stockholder of the 
Atlantic Corp. ? 

Mr. Sparn. Yes, sir. 

Senator Case. Then, if you go back behind the Hal B. Hayes Corp, 
the sole stockholder of that corporation was Hal B. Hayes? 

Mr. Sparn. That is right. 

Senator Case. Individually ? 

Mr. Spain. Yes, sir. That carries out the position that Senator 
Ervin has argued all the time: 

That Atlantic Contractors, Inc., were not experienced and were 
not qualified to bid. 

Senator Case. And the suggestion that the ultimate fiscal respon- 
sibility. of all of the corporations goes. back to Hal B. Hayes indi- 
vidually ? 

Mr. Sparn. Yes, sir. 

Senator Casg.. Before we proceed on that further, while we ar 
going over these projects individually, I wish now someone would 
put in the record the number of units for each of these housing 
projects and indicate the dollar value of the bids awarded. 

Mr. Benepicr. We can do that. 

Senator Case. Can you read that off to us right now? That. will 
help us to get the picture. 

‘Mr. Harvey. Yes. 

For the Fort Bliss project, the number of units is 410; and the 
amount of the contract at closing was, according to a report from the 
Army, $6,473,390. 

For the Navy project.at Camp LeJeune, the number of units was 
800. The amount of the contract at, closing was $12,940,800. 

For Beale No. 1, the number of units is 570. The amount of the 
contract at closing was $9,284,968. 

For Beale No. 2, the number of units was 400.. The amount. of the 
contract'at closing was $6,587,452. 
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* For the Ellsworth project, the number of units. was 220. The 
amount of the contract at closing was $3,599,100. 

For Grand Forks No, 1 project, the number of units was 744.. The 
amount of the contract at closing was $12,072,000. 

For Grand Forks No. 2, the number of units was 304. The amount 
of the contract at closing was $4,927,451. 

That completes all seven projects. 

Senator Case. It would appear, then, that in the seven projects 
there are roughly 3,500 units involved and something in the neigh- 
porhood of $50 million worth of housing. 

Mr. Benepict. That is right. 

Senator Case. And they are in varying stages of completion. 

When we get to the individual departments, something may be 
developed on that. 

Now, proceed, if you would, Mr, Benedict, as to the specific sug- 
gestions concerning how we are going to get action. You were 
speaking about these delays, these two 30-day delay periods. 

Are they the periods m which there is some option on the part 
of the ones that might be proceeded against ? 

Mr. Benepicr. Yes, they have 30 days in which to make up their 
mind. 

Senator Case. Was the stoppage of the same date at all of these 
projects ? ' 

Mr. Benepict. Not exactly, but within approximately a 10-day 


riod. 

If you would like to get into the detail on that, I suggest that Mr. 
McGowan, the Counsel of the FHA, would be better qualified to speak. 

Senator Case. We can cover that later. What I was wondering 
was, if we are about at the point where the FHA can step in? 

Mr. Benepicr. As I recall it, sir, within the next few weeks the 
period will be up. 

Senator Case. We have representatives from the FHA. Would you 
state your name, please ¢ 

Mr. McGowan. Senator, I am Graham McGowan, General Counsel 
ofthe FHA. 

Senator Case. Mr. McGowan, when can the FHA step in and what 
¢an you do when you do step in? 

Mr. McGowan. Senator, I would like to answer that in this way: 

We have required, as Mr. Benedict stated, an acceleration of the 
principal payment on all these mortgages, which established a date 
of default. 

Under our regulations, this default has to exist for 30 days before 
it is possible for the mortgagee to assign to the FHA the De arares, 

The 30-day period has run in all cases. 

Now, under our regulations, there is another 30 days in which the 
mortgagee may inform us of his intention to assign for debentures. 
coer end of that period, he has 30 days to make the assignment 

Now, at this date, the 30-day default period has run. Six or eight 
mortgagees have given us notice of intention to assign. 
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One mortgagee has a draft assignment in our office for approval, | 


T believe that is the score up to date. Sel 
Now, when they will assign is necessarily dependent upon th | how! 
mortgagee. Whether or not they come across and do this within the | Mr 
next few days or whether, as the two mortgagees have indicated, they | theP 
are going to wait a longer ere to see how this thing works out, ] and | 
do not know. We have made every effort to ask for a prompt assign. | of p 
ment, if they intend to assign to us. | garli 
Mr. Benepict. Might I add something there. It 
That Mr. Bryant personally is telephoning the head people cop. sider 
cerned of each mortgagee and urging them to come here and disengg Se 
the matter and reach an early decision, so that we can get on with it, M 
Senator Case. You are dealing, Mr. McGowan, with the mortgagee? ve 
Mr. McGowan. Yes, sir. | awal 
Senator Case. Do they have insured loans with you? Do you pag | ifth 
upon the responsibility of the mortgagee? M 
Mr. McGowan. That is correct, sir. They are all approved, FHA. ve 
approved mortgagees ; that is correct. allo 
Senator Case. And in all cases there would still be another 30 days M 
to run for them to indicate their assignment ? 0D | me 
Mr. McGowan. Roughly, this is true, yes. | rour 
Senator Case. That is, if they wanted to take advantage of it, | M 
there could be another 30 days elapsed before you could actually ne 
step in? | 29th 
Mr. McGowan. That is correct, yes, sir. S 
Senator Casr. And if you stepped in, what would you do? | exp) 
Mr. McGowan. We then step into the shoes of the mortgagee. We, tog 
under the contract documents, would occupy the same position as the | ~ 
mortgagee does today. | pire 
Under this system we would exercise the power of attorney which \ 
is set out in the housing contract and complete these projects. / 
T should explain that when the mortgagee makes the assignment of tim 
the mortgage, he also has to turn over the remaining mortgage pro- we 
ceeds, so we would have a sum of money to proceed with the con- mal 
struction. Oct 
Senator Case. Could you step in—assume that another 30 days ar 
elapse, and I do not personally like to accept the idea that 30 days ’ 
more can elapse before you can do anything, but let us assume that 1 
the mortgagee is exhausting all the time that he has before he indi- | tha 
cates whether or not he is going to assign and then uses the full time : 
in which he indicates to whom he is going to assign—could he then A 
resist your stepping in : 
Do you get immediate possession ? 
Mr. McGowan. With an assignment, we would get immediate pos- , 
session, Senator. ‘ ; 


Now, if there was no assignment, I am afraid this is a matter that 
would have to be litigated. 
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Senator Case. And if it had to be litigated for you to get possession, 
howlongmight thattake? ha 

Mr. McGowan. I would like to add a comment then. If this is 
the position that the mortgagee will take, if it will take a position— 
and I have no indication that the mortgagee is going to take this type 
of position—I would then think something Mr. Benedict mentioned 
ys here would be appropriate. 

I think that would be a case where the military would have to con- 
sider exercising its powers of condemnation. 

Senator Case. Have you indicated that to the mortgagees? 

Mr. McGowan. No, we have not, Senator. 

Senator Case. Do you think it is a fair assumption that they are 
aware that the military could step in with the power of condemnation, 
ifthey failed to make assignment ? 

Mr. McGowan. I think that isa fair assumption; yes, sir. 

Senator Case. The 30 days, the first 30-day period has elapsed for 
all of the projects ¢ 

Mr. McGowan. That is correct, yes, sir. 

Senator Cast. How much of the second 30-day period has elapsed 
roundly, for the group ? 

Mr. McGowan. Well, the first 30-day period expired for the first 
mortgagee on the 19th of August, and for the last mortgagee on the 
29th of August. 

So on the 19th of September, the second 30-day period would have 
expired for the first mortgagee, and on the 29th, for the last mortgagee 
to give us notice. 

Senator Case. And then that would move on to October for the ex- 
piration of the third 30-day period ? 

Mr. McGowan. That is correct, sir. 

Senator Case. So that we confront the fact that if the maximum 
time were taken by the mortgagees in determining whether or not they 
would make the assignment and determining to whom they would 
make the assignment, it could be the 19th of October or the 29th of 
October for the last one before the military would be in position to 
exercise condemnation or to institute condemnation ? 

Mr. McGowan. Yes,sir. I would add this fact: 

That six mortgagees have already given us notice of intention, so 
that would eliminate the last 30-day period for six of them. 

Senator Case. What are those six ? 

Mr. McGowan. Senator, I do not have the facts with me. 

Senator Casg. Could you supply that for the record ? 

Mr. McGowan. Yes, sir. 

Senator Casz. As to which six have indicated ? 

Mr. McGowan. Yes, sir. 

Senator Case. And then, of course, the three that have not indicated 
whether or not they would assign. 


60875—60——4 
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(The information referred to is as follows :) 


FEDERAL HOUSING ADMINISTRATION, 
OFFICE OF THE GENERAL COUNSEL, 


Washington, D.C. 
Hon. FRANciIs CASE, 


U.S. Senate, 
Washington, D.C. 


DEAR SENATOR CASE: During my testimony before the Subcommittee op Mili. 
tary Construction, on September 1, 1960, you asked that we supply for the reeorq 
the names of the six mortgagees who had given notice of election to assign their 
mortgages to the FHA. These mortgagees are: 





Mortgagee Project and number 





Central Savings Bank, Broadway and | Fort Bliss housing, Nike Village, Inc. (No. 133-81007-Army-2) 
73d St., New York, N.Y. Nike Village No. 2, Inc. (No. 133-81008-Army-3). . 
The Provident Institution for Savings, | Grand Forks AFB housing No. 6, Inc. (No. 094-81012-Air-19) 
36 Temple P]., Boston, Mass. , 
Manufacturers Trust Co., 510 5th Ave., | Grand Forks AFB. housing No. 3, Inc. (No. 094-81009-Air-9) 
New York, N.Y. Grand Forks AFB housing No. 4, Inc. (No. 094-81010-Air-19), 
Grand Forks AFB housing No. 5, Inc. (No. 094-81011-Air-]}), 
Grand Forks AFB housing No, 7, Inc. (No. 094-81016-Air-16), 
Lafayette National Bank, 100 Livingston | Grand Forks AFB housing No. 8, Inc. (No. 094-81019-Air-19), 
St., Brooklyn, N.Y. Grand Forks AFB housing No. 9, Inc. (No. 094-81020-Air-9). 
Grand Forks AFB housing No. 10, Inc. (No. 094-81021-Air-21), 
Bank of America N.T. & S.A., Los | Beale AFB housing, Inc. (No. 136-81002-Air-2). 
Angeles, Calif. Beale AFB housing No. 2, Inc. (No. 136-81004-Air-4), 
Chemical Bank New York Trust Co., | Ellsworth AFB housing (No. 091-81001-Air-1) (No. 091-81092- 
30 Broad St., New York, N.Y. Air-2). 


Two mortgagees have not yet given notice of their election to assign. They are: 





Mortgagee Project and number 
| 


te _ ional Commercial Bank & Trust Co., Albany, | Camp LeJeune housing (No. 053-81031 through 
N.Y. 81036). 
Beale AFB housing No. 5, Inc. (No. 136-81012- 
Air-12). 
Beale AFB housing No. 6, Inc. (No. 136-81013- 
Air-13). 
Beale AFB housing No. 7, Inc. (No. 136-8101 
Air-14). 
Employees retirement system, School District of the | Nike Village No. 3, Inc. (No. 133-81006-Army-1), 
City of Detroit, Detroit, Mich. 





You also requested that we furnish for the record the information we had 
regarding unpaid claims at the time work was stopped and the unpaid liens 
and claims which have come to our attention since work was stopped (see p. 26). 
This material is set out in the attachment hereto. Also attached is a copy of 
a letter received from the surety company advising us as to the extent to which 
claims had been settled by them (see p. 29). 

The Chemical Bank New York Trust Co., mortgagee for the two projects at 
Ellsworth Air Force Base, delivered its assignments and accompanying docu- 
ments to us on September 12. This submission is now being processed. If 
the necessary papers are in order, a date for recording the assignments will 
be fixed and, upon such recording, the assignment of these mortgages to the 
FHA will be complete. 

Weare returning herewith the corrected copy of the hearing transcript. 

Sincerely yours, 
GRAHAM W. McGowan, General Counsel. 


Senator Case. Of those six who have indicated that they will assign, 
have they indicated to whom they will assign ? 

Mr. McGowan. Yes; tothe FHA. 

Senator Case. To the FHA? 

Mr. McGowan. Yes, sir. 
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Senator Case. In your contact with them, have you developed any 
information which would lead you to an opinion as to what will happen 
with these other three ? 

Mr. McGowan. No; I would not want to make the assumption. I 
have been led to believe by all the mortgagees that they were going 
to assign to FHA for debentures. 

Senator Case. Now, of course, the suggestion that all of these cor- 

rations go back to Hal B, Hayes Corp. and to him personally would 
suggest that possibly in attitude they might be the same, but I assume 
that the percentage of completion of the work in the projects might 
have some bearing on their attitude about assignment, is that correct ? 

Mr. McGowan. Yes, sir; 1 am certain it has. 

Senator Case. On the three for which assignments have not, been 
indicated, what is the percentage of completion, if you know? 

Mr. McGowan. I believe there are two, Senator, two mortgagees, 
rather than three, and there are two projects there. 

Senator Case. Beale, I understand, is 98 percent complete on No. 1. 

Mr. McGowan. Yes. If the Senator will bear with me a moment, 
Fort Bliss, one area on that project is about 85 percent complete, I 
believe, and on that area the mortgagee is not certain that he will 
assign at this date. Ha 

Senator Casre. What about Beale No. 1 where the completion is 98 
percent ; 7 

Mr. McGowan. They have given us notice of their intention to as- 
sign, Sir. 

, el Case. They have? 

Mr. McGowan. Yes. 

Senator Case. When we use these percentage completions, is that 
a measure of the dollar progress of the work? 

Mr. Benepicr. Yes, Senator. 

Senator Case. Does that mean that the funds have been supplied 
to the contractor in that amount ? 

Mr. McGowan. I believe that is based, Senator, on the requisition 
for advances and the requisition, of course, is based upon the amount 
of the work done, yes. 

Senator Case. Who, if anybody, determines whether or not the 
money that is advanced to the mortgagor goes on to the subcon- 
tractors and pays off the subcontractors? Is there any protection for 
the subcontractors in the way these contracts are set up? 

Mr. McGowan. There is a 100-percent payment bond and there is 
also a 100-percent performance bond. At the time each one of the 
mortgage sections is finaled out—I mean when the construction is 
completed and the final mortgage proceeds are paid out, the eligible 
builder and the mortgagor builder must certify that there are no 
unpaid bills at the time that final mortgage disbursement is made, 

Senator Caspr. As the project is going along, is there any determi- 
nation made that the subcontractors are being paid in proportion to 
their percentage of work completed ? 

Mr. Mayer. Of course, Senator, they can file liens, and I believe 
when each payment is made, the title policy has to be brought up to 
date indicating that no liens have been filed which would take priority 
over the mortgage; isn’t that correct, Mr. McGowan ? 
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Senator Case. How would a subcontractor on dirt work file a Jiep 
against the work that he has accomplished, if the real estate is owned 
and titled by the United States? 

Mr. Mayer. They do file liens on the leasehold interest in these 
properties before they are taken over by the United States. There 
have been liens filed. 

Mr. McGowan. The leasehold interest, of course, is in the mort- 
gagor corporation. 

Senator Case. The leasehold is in the mortgagor corporation? 

Mr. McGowan. Yes, sir. 

Mr. Mayer. That is correct. 

Senator Case. Are all of these projects on real estate acquired for 
the purpose of the project, or any of them on land that was owned 
by the United States at the time that the contract was let? 

Mr. Benepicr. I would have to check that. Do you know? 

Mr. Harvey. I do not have the records on all of them, sir. At 
Fort Bliss, for example, the land had been in the ownership of the 
United States prior to the award of the contract. 

Senator Casr. During the period that the contract is in effect, what 
happens to that title, then, if it was originally in the United States? 

Mr. Harvey. The land is leased. 

Senator Case. A lease? 

Mr. Harvey. Yes. 

Senator Casz. A leasehold is given to the contractor or mortgagor? 

Mr. Harvey. Yes, and the claim, as I understand it, of any unpaid 
subcontractor would be filed against the leasehold interest, and we 
provide title insurance on each project. And, as Mr. Mayer has 
indicated, as each successive advance on the mortgage is made, it is 
determined that the title to the property and the leasehold title is 
clear at the time of the advance payment. 

Senator Case. Did you have something further to say at this time! 

Mr. McGowan. No. 

Senator Case. The clerk advises me that information coming to his 
attention was to this effect: 

That the reason the Hayes group walked off from Beale No. 1 was 
that he admitted bills due, or payable, of only $59,000, whereas there 
were claims of record of $800,000; and that the FHA wanted him to 
put up that much in escrow to cover them; but Hayes refused and 
stopped the work. 

Is that correct? 

Mr. McGowan. Senator, there is some basis to that statement. At 
the time of the closing, this is approximately right. Mr. Hayes came 
in with an FHA form 2023, which is the form necessary to indicate 
the extent of unpaid obligations, if any, and indicated, as I recall, 
about $59,000. 

In that list, a claim was omitted for which a lien had been filed. 

The FHA closing attorney noted this, and the issue arose as to 
whether or not this was a correct list of unpaid claims or bills. It 
further developed that at that time, or immediately following, there 
were about $800,000 worth of liens, and the closing attorney was 
under instructions that any final closing would require an escrow 
for all unpaid bills. 
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Now, the remaining mortgage proceeds, as I recall, were about 
$950,000, and the issue then became whether or not Mr. Hayes would 
have tocome up with $550,000 to place in escrow. 

The question was then referred to Washington, and the closing 

at that time. ' 
benee 23d of May, I believe the Air Force and FHA said they 
would close this project on assurance from the bonding company 
that the bond to the mortgagor, to the eligible builder, would include: 
his subeontractor, and that these lens would be bonded off ; that the 
contractor would execute a proper form 2023 which would indicate 
all of the bills which remained unpaid. 

And we insisted on an escrow of available mortgage proceeds to 
cover any unpaid bills. biti 

Bavenqnentty, this is some time later, this was never closed, it is 
still pending. There are over $2 million worth of claims filed on that 

roject at this time. 

Senator Case. Over $2 million worth of chaims filed against this 
particular project ¢ ; 

Mr. McGowan. Yes, sir. 

Senator Cask. Where Hayes said there was only $59,000 ? 

Mr. McGowan. That is correct. 

Senator Case. And of record at the time that the stoppage occurred, 
there were only $800,000 ? 

Mr. McGowan. That is correct. 

Senator Case. Have you had occasion to examine the validity of 
these $2 million worth of claims? 

Mr. McGowan. We have examined it somewhat, but it is most diffi- 
cult to come up with a correct or accurate figure, because of obvious 
duplications. 

Some subcontractors have filed a lien which covers claims of their 
subcontractors and their subcontractors, on the other hand, have filed 
liens for themselves, so there is obviously duplication in this figure. 

Senator Case. This is the Beale No. 1 project on which the total 
price was $9,284,000 ? 

Mr. McGowan. I do not have those figures. I believe that is right. 

Senator Case. I am just referring to my notes. 

Mr. Harvey. That is correct, sir. 

Senator Case. Have you examined the other projects involved here 
to determine whether there is any similar situation in the ratio of ad- 
mitted claims against liens of record or claims that have come to your 
attention / 

Mr. McGowan. We have examined it, Senator, and, of course, since 
the work stoppage which was in May up to this date, there have been 
numerous items filed in the interim period. 

At the time of May 20, the other projects did not reflect this serious 
condition at that time, and I think all of them reflect a rather serious 
condition today. 

Senator Casr. You say all of them do reflect a serious condition ? 

Mr. McGowan. All of them did not as of May the 20th. I think 
they all reflect a serious condition today. 

Senator Case. What.do you mean by a “serious condition” ? 


Mr. McGowan. That there were a large number of outstanding 
claimants. 
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Senator Case. Not recognized by the mortgagor at the time of the 
work stoppage, or not of record ? 

Mr. McGowan. The liens were not of record at that time, Senatop 
The conditions were different at the time. If I may make this dis. 
tinction, at the time of the work stoppages, there was just one Project 
ready for closing. This was the Beale project. This was the only 
project where the mortgagor was proffering to FHA and the military 
a form which listed his unpaid obligations. 

None of the others were at that point at the time, so we did not have 
them under survey. 


Senator Case. Do you have a list or could you supply for the record 
the situation on this particular point with respect to all of the projects 
under consideration; that is, the amount of admitted claims at the 
time of the work stoppage, the claims on which liens had been filed, 
and the claims that have come to your attention since by filing of liens? 

Mr. McGowan. Yes, we could, Senator. 


(The following information was subsequently submitted :) 


Work was stopped on the Capehart projects being built by corporations eon. 
trolled by Mr. Hal B. Hayes on or about May 20, 1960. 

The request for final endorsement of credit instrument (exhibit A) submitted 
by the mortgagor-builder on May 17, 1960, reflected unpaid bills for project 136- 
81004 of $59,288.69. It came to the attention of our closing attorney that bills 
in a considerably greater sum were actually unpaid, At the time of the work 
stoppage FHA had knowledge of no unpaid bills other than the above. 

During the middle of July 1960, FHA determined that liens recorded against 
the various projects totaled $2,285,455 (see exhibit B). Other liens have prob- 
ably since been recorded, and it is anticipated that substantial additions will be 
made to the list of liens prior to the expiration of the lien period in the various 
States. 

Exhibit B also sets forth unpaid claims which came to the attention of FHA 
during mid-July. This list of unpaid claims is incomplete and the actual total 
is no doubt considerably in excess of this figure. 





Liens re- Known un- 
Location FHA project | corded (as of | paid claims 
numbers mid-July (mid-July 
1960) 1960) 


Wort ies, | i Pomb, Tee. i.) 2.-.. clk Lilie ti tt 133-81006 
81007 
81008 
Grand Forks AFB No. 1, Grand Forks, N. Dak_._._.-.------ 094-81009 
81010 
81011 
81012 
81016 | 


Grand Forks AFB No. 2, Grand Forks, N. Dak__...__._-_--- 094-81019 
81020 
81021 


Elisworth AFB, Rapid City, 8. Dak. -_._.....-....-..-.-...-- 091-81001 
81002 


Beale AFB No. 1, Yuba, Calif______ Lhd wowace shh cess It). 136-81002 
81004 


ee ane ae Be, I OE nod n Ccdbdsneulcdadsbonscucen | 136-81012 


| 81013 
81014 


$249, 220 $161, 509 


iiecesscemeel 1, 050, $41 


Spt hs 4 <4 adeS 157, 6% 
if Peienveent 215, 210 


1, 625, 465 14, 480 


289, 202 | 41, 720 
Camp Lejeune, Jacksonville, N.C_._-.-.. 220-222 t ee . 053-81031 
$1032 
81033 
81034 
81035 
81036 





121, 568 146,070 





Total rae ete ae ct ile en i AAS ee 2, 285, 455 | 1, 787, 456 
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Senator Case. Now, you have heard the problem here as we have 
been going into it this morning, and the interest of this committee, as 
Istated it : 

First, that we want to get the housing completed; that is, we want 
the purpose accomplished. 

We assumed this housing was needed or it would not have been 
screened by the Defense Department and it would not have been asked 
for by the military departments unless they felt they had a need under 
the formula that has been in use for some time on Capehart housing. 

The Defense Department’s Properties and Installations, headed by 
Secretary Bryant would not have supported it unless he felt from his 
examination that it was needed. 

The two committees of the House and the Senate would not have 
cleared them for construction unless they felt they were needed, and 
L assume that the FHA would not have done its part in the program 
unless it felt that it was a justified and needed project. 

So our first concern is to try to get this housing completed, and, 
secondly, to restore as much as possible the injury that has been done 
to the defense program in the minds of the subcontractors who are 
out their work, labor, and materials, and have not been paid. 

What suggestions can you give for expediting the accomplishment 
of both of these objectives ? 

Mr. McGowan. Senator, the only way that this can be expedited, I 
believe, depends upon the mortgagees pretty much and how promptly 
they make the assignments of their mortgages to FHA. 

With FHA as a mortgagee, there may be difficulties which we are 
unable to foresee right at this point. Mr. Hayes has been very active 
in relating various actions which he will take if there is an assignment. 

It is difficult: to say whether this will cause a reluctance upon the 
part of contractors to bid on these jobs, whether it will be difficult to 
get them in to actually start the work, if we are in a position to contract 
with them. 

Senator Casz. Obviously, a subcontractor who has not been paid 
yet may be reluctant to throw more labor and materials into the job 
unless he is assured that he is goimg to be paid for his back bills and 
promptly paid for his work as it progresses in the future. 

Senator Youne. Could I ask a question at that point ! 

What, if anything, is being done now to pay the subcontractors? 

Mr. Benepicr. The surety company has paid some $3 million in 
claims to some contractors now. The surety company has been work- 
ing on that. They have had people out in the field in all these places, 
I do not know that they have gotten around to all of them. 

Senator Youne. Most of them in my area are still unpaid and this 
has been going on for 2 months. 

Mr. Benepicr. I cannot speak specifically to any one place, but I 
do know the surety company, at least they have assured us that they 
have paid off some $3 million total in claims. 

They may not have gotten to all the places yet. They apparently 
have just so many people and cannot get to every place at once, but 
they have been working on that. 

Mr. McGowan. The surety company has told us that as of this 
date they have paid or settled $902,000 worth of claims at Fort Bliss. 
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This is the only figure that I know at this time. This is what Was 
related to me by the surety company in the last 2 days. 

Senator Casz. Do you know what the total known claims now stand. 
ing against the Hayes group amounts to? 

Mr. McGowan. Using a figure that the surety has given us, it js 
about $9 million. 

Senator Case. About $9 million that has not been paid ? 

Mr. McGowan. That is correct, sir. 

Senator Case. If the FHA gets the assignment, will they pick up 
and pay these subcontractor claims? 

Mr. McGowan. Senator, it is difficult to answer this categorically, 
We, of course, have the same right the mortgagee had: to rely upon 
the surety, We want tosee the subcontractors paid. 

There is a question of how this payment has to be made. All these 
sums, of course, are not liquidated amounts. There is a question about 
many of them, whether they are actually earned or not; and there js 
a question of duplication in many cases, as I mentioned before. 

So I would hesitate to say that FHA immediately will start paying 
claims. We would start paying them, yes; but to say immediately 
that we pay all claims I am afraid we would be taking on a bigger 
burden than we could perform. 

Senator Case. You would have to look into them, and so would the 
surety company / 

Mr. McGowan. That is right. 

Senator Case. What would be the policy of FHA—to pay claims 
that could be verified or to wash its hands of the past and look to the 
surety company to determine the validity of the claims? 

Mr. McGowan. We have already stated to the surety that if work 
was to be continued at these projects and the surety was going to 
arrange for this that one thing we wanted assurance of was a fund of 
money to start paying these claims for past work prior to the resump- 
tion of construction. 

Now, as evidence of what their intention in that matter was, I think 
they went out and started paying these claims off. 

This word has just come in, in the last week, that the surety has 
made these payments, and they claim they have made substantial 
payments. 

Senator Cast. Do you know whether they have men at each of these 
rojects now, or did they devote themselves, first of all, to the Fort 
3liss project exclusively ¢ 

Mr. McGowan. No; it is my understanding that they have had 
representatives at each one of the bases. 

Senator Case. If you could supply the committee with any further 
information as to the progress of payment by the surety company, 
we would be glad to receive it. 

Mr. McGowan. I might say that at this time the only thing I can 
refer to as evidence of payment is a letter from the surety company 
stating these figures. 
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(The referenced letter is printed below :) 


CONTINENTAL CASUALTY Co., 
Chicago, Ill., August 17, 1960. 
DEPARTMENT OF THE AIR FORCE, 
Office of the Secretary, The Pentagon, Washington, D.C. 
(Attention : Mr. Samuel Hanenberg, Assistant General Counsel). 


GENTLEMEN: Our proposed activities in connection with these projects were 
discussed with you and other members of the Department on July 19, 1960. 
Since that time we have been busily engaged in those activities, which included 
the solicitation of bids from responsible contractors for completion of these 
yarious projects. As a logical conclusion to the obtaining of these bids, we 
suggested to you on July 22 by draft copy, a supplemental agreement to the 
housing contract by means of which we hoped that completion of these projects 
could be accomplished. These steps have been taken pursuant to our obliga- 
tions as surety, and as stated to you on July 19, shall not be construed as an 
election on our part to undertake completion of these projects as a substitute 
for the eligible builder. 

In reviewing your comments that the Air Force should not be a party to the 
completion agreement, we feel that the Air Force as well as the other depart- 
ments involved in these projects are necessary parties. If for no other reason, 
than that the housing contract is between the Department, the eligible builder, 
and the mortgagor-builder. Further, from our examination of this entire in- 
yolvement, it appears to us that the Department is the “owner” as contemplated 
in the ordinary construction contracts. 

We do not understand that there is any obligation under the bond for the 
payment of architect and engineering fees because of the failure of the eligible 
builder to finish the project within the time specified. Further, we feel that 
in the interest of obtaining a completion of these projects the Department should 
extend the time for completion beyond that contemplated in the original housing 
contract. 

Insofar as claims and liens of unpaid suppliers and subcontractors are con- 
cerned, we will settle these in accordance with the terms and conditions of our 
bonds. As a matter of fact, we are already proceeding to do so, and to date 
we have settled over $3 million worth of such claims. 

We agree with you that it is urgent that these matters be promptly con- 
cluded. It was with this in mind that we proceeded to obtain bids for com- 
pleting the various projects, notwithstanding the fact that the assertions of the 
banks, the FHA, and the Department regarding their position with respect to 
the legal status of the leasehold and the materials stored on the construction 
sites was and continues to be in an extremely confused status. In this con- 
nection, we hope that the interested parties can meet very soon and agree not 
only on the legal status of these projects, but also agree upon a concerted plan 
to complete these projects. 

Yours very truly, 
NorRBERT A. DRAKE. 

Senator Cast. When you say “the surety company,” is it one surety 
company that has been involved for all of these projects ? 

Mr. MoGowan. It is one surety company for all the projects; yes. 

Senator Casr. What is that surety company / 

Mr. McGowan. Continental Casualty Co. of Chicago. 

Senator Youne. Mr. Chairman, at this point, could I read just a 
few words from a letter by a law firm at Grand Forks, N. Dak., dated 
August 29, 1960, written by Mr. Daniel R. Litness? 

This letter is dated August 29, from Attorney Daniel Litness of 
Grand Forks. 
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At the present time bids are being taken to complete the work, but we know 
of no arrangement for the payment of past-due bills or bills which were ine urred 
prior to the cessation of work. 


So, apparently, nothing has been done at Grand Forks, and I wish 
you would give mea report on it. 

Mr, McGowan. I certainly will. 

Senator Casz. Would that indicate that the surety company there is 
going ahead on the completi ion of the Grand Forks project ? 

Mr. McGowan. No, Senator. I cannot say that it does. The surety 
company has not given us any assurance of their attitude in reference 
to completion of construction. They, of course, have a right under 
the bond, if they so desire, to wait upon FHA to complete the project, 
and we go to them with proof of loss, make a claim against the surety 
company. 


So they have not seen fit to come in and say, “We are going to 
complete this project. 

They have gone to the mortgagees in some cases. I do not know 
whether they have gone to the mortgagee in the Grand Forks case, 
And they have told the mortgagee that they have a contractor who is 
ace eptable to them who is w illing to perform. 

I imagine that they will come to us if there is an assignment and 
tell us they have a contractor. 

Senator Young. Isthis an accurate statement: 

“At the present time bids are being taken to complete the work”! 

Mr. dlowin. I believe that bids have been taken. I think it 
would be more accurate to say that these are estimates for completion 
rather than bids, because the surety has not entered into a contractual 
relationship with any contractor, tomy knowledge, at this date. 

Mr. Benepicr. I am quite sure that is true. 

Senator Case. You think they are trying to determine the cost of 
completion rather than actually letting new contracts ? 

Mr. McGowan. I believe that is correct. 

Mr. Benepicr. Representatives of the surety have told me what they 
intend doing is to try to get a builder who is competent, and that they 
are willing ‘to bond and ‘eet an estimate or bid of how much it would 
cost to finish. They w ould then present this to the mortgagee with 
whatever they feel their liability is, and it would be then at the discre- 
tion of the mortgagee whether they want to finish or whether they 
want to assign the mortgage to the FHA. 

Senator Casz. Mr. McGowan, have any instances come to your at- 
tention where money was advanced to the mortgagor on the showing 
of work progress where the money has not, in turn, been paid to the 
subcontractors who did the actual work? 

Mr. McGowan. Yes, sir. 

Senator Casr. To any substantial extent? 

Mr. McGowan, I think that Camp Lejeune is probably the most 
substantial one. If I recall the facts correctly, on May the 1st there 
was an advance of nearly $1 million made there, and, as far as we 
know at this time, none of that money went to the subcontractors for 
performance. 

Senator Case. None of the money went to the subcontractors? 

Mr. McGowan. That is correct, sir. 

Senator Case. Who got it, then, the Atlantic Corp. ? 
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Mr. McGowan. This went to the mortgagor builder who, I presume, 
turned it over to the eligible builder. 

Mr. Sparx. Mr. Chairman, at the hearing in the Senator’s office in 
June of the subcontractors, we had a group there and they said at 
that time requisition for payment was presented for $1,275,003.91, 
and our information was that some—over $1 million—nearly $1.25 
million—was turned over to the proper party, and eventually Hal B. 
Hayes got it, but he did not pay any of it. That is what started our 
investigation. 

Senator Case. Where would the remedy lie in a case like that? 
Where does the cause of action rest—between the surety and the 
mortgagee or the mortgagee and the mortgagor ? 

Mr. McGowan. I believe that it is more directly between the surety 
and the mortgagee. 

Senator Casr. Wouldn’t that be a violation of any normal bond? 

Mr. McGowan. I should have said the surety and mortgagor, 
Senator. 

Senator Cask. Wouldn’t that be a violation of any normal surety 
bond for $1 million to be received for the payment of work performed 
and then not to use the money for that purpose ? 

Mr. McGowan. I would think so; yes, sir. 

Senator Case. Of course, that presents a matter which would not 
be the immediate concern of this committee. That is, I assume that 
would be of considerable concern to the surety company. 

Mr. McGowan. Yes, sir. 

Senator Cast. It is noon and the Senate is in session. I would like 
to complete this, if we could, this morning. You must all understand 
that when we started out here, there was no preliminary work done 
particularly to prepare for the hearing. 

This had to be naturally sort of exploratory hearing. 

I do want to give the representatives of the three military depart- 
ments an opportunity to make any statement that they might care 
to make; but, before we do that, is there anything further that you 
would like to say, Mr. Benedict? 

Mr. Benepicr. Well, just this. 

That I think everything possible is being done. We are aware of the 
emergency and the urgency. We think we know ways to prevent this 
in the future, not going into all the legal details, but through retaining 
shares of stock or something of the sort. : 

Amendments can be made in the Capehart contracts. 

We have amended those a couple of times, as you probably know, 
which would give us a little more right to do something in the future. 
We think there are some loopholes that can be plugged. 

Senator Case. Can that be done through legislation ? 

Mr. Benepicr. We think this can be done. Hindsight is always 

easier. 
_ Senator Case. Perhaps you would submit a statement for the record 
indicating the direction in which that improvement could be taken, 
and the committee would want to be kept currently informed as to 
the progress in unraveling this thing and getting the program back on 
the track. ° 
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Mr. Nease will be in touch with the members of the committee at 
all times so that, if you could keep us currently informed of any prog. 
ress, we would appreciate that. 

Mr. Benepicr. We will be very happy to do that, Mr. Chairman. 

Senator Case. Mr. McGowan, is there something further yoy 
would like to say for the FHA ?¢ 

Mr. McGowan. No; I would concur with Mr. Benedict. I felt that 
the preferred stock requirement was a necessary requirement, and we 
have taken steps to recommend this to the military. 

I believe this is something that will be done on future Capehart 
projects. 

Senator Case. We have present also Mr, J. Edward Welch, Deputy 
General Counsel for the General Accounting Office. 

Have you been looking into this matter? 

Mr. Wetcu. Mr. Chairman, I wanted to say that it has been men- 
tioned this morning that the award of the contract to Atlantic Con- 
tractors for the Camp Lejeune project was questioned or protested 
to our Office, and we did render a decision, the Comptroller General 
did, sustaining the action of the Navy Department in awarding the 
contract to Atlantic Contractors. I would like the privilege of sub- 
mitting to the committee a copy of that decision which I think will 
explain fully the reasons for the conclusion reached. 

Senator Casr. Are you happy about that opinion today / 

Mr. Wetcu. Well, yes, sir. 

Senator Case. Perhaps I should not have used the word “happy,” 
but I wondered if in retrospect your 

Mr. Wetcn. As of the time we rendered that decision, it seemed 
to us to be the only conclusion that could be reached. 

As I say, our reasons are stated in the decision and I would like to 
furnish a copy of it. 

Senator at We certainly would like to have that and it will be 
made a part of the record, if you will submit it to the reporter. 

(The document referred to is printed at the end of this hearing as 
appendix A.) 

Mr. Srarn. Then you do not want my copy that Senator Ervin got! 

Senator Case. You might as well keep it and let the General Ac- 
counting Office submit their own. 

Now, we have Harold Rhind of the Office of Civil Engineering of 
the Army, and we have Colonel Goddard of Air Force Housing, and 
Admiral. Peltier from the Bureau of Yards and Docks, Navy. 

Admiral, I wonder if you would care to make any statement with 
regard to the Lejeune project ? 

Admiral Prexrrer. Mr. Chairman, we, as the committee here, are 
very much concerned about getting this project completed. We need 
the housing. They are approximately 50 percent complete now. 

This delay is causing deterioration. It is going to cost more. We 
feel, if we can get the contractor or contractors back on the job, the 
better off everybody is going to be. 

That is our main interest here: to try to expedite anything that 
we-can do to get all these.points clarified.and get back to work. 

Senator Case. Do you have any suggestions for expediting the 
program ¢ 
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Admiral Pevtter. No, sir. We have been working on this since 
May the 20th, when they walked off the job, and we have been explor- 
ing with FHA and the Department of Defense every avenue that we 
see there is a possibility of doing something; and so far as we can 
see, we are doing it as fast as we can. ees 

Senator Case. Did you have any voice in the award of the con- 
tract? Were you satisfied with the contractor ? 

Admiral Pevtter. Yes, sir. We made the determination of the 
acceptability with the FHA. At the time we made this invest igation, 
there was a protest on this; we submitted it to General Accountin ; 
and they concurred in our finding, which, as Mr. Welch said, will be 
brought out in the report. 

Senator Case. You made the recommendation that Atlantic Corp. 
get the contract ? : ae 

Admiral Pe.trer. We certified to its acceptability in this case; yes. 
We do that on all FHA Capehart housing. 

Senator Case. In retrospect, probably you are not as happy about 
that now as you were. 

Admiral Pettrer. No, sir; although things like this will happen. 
He had a good reputation, as the gentleman from the Air Force 
indicated. 

He had done good work, done a lot of it, and it looks like he got over- 
extended. 

Senator Case. Did you exercise any surveillance when it appeared 
that he received $1 million, or something like that, and yet, had not 
used any part of that to pay his subcontractors? 

Admiral Petrter. In normal contract relation with the general con- 
tractor, we do not check every payment where it goes. ‘That is part 
of the normal contract relation. We do have inspectors on the job, 
and, of course, we—— 

Senator Casr. Didn’t they report to you that the subcontractors 
were not being paid ? 

Admiral Peitier. We did not get a report on this until this thing 
blew up, so far as I know. 

Senator Case. Do you know when Hayes got this million dollars or 
million and a quarter, whichever it was? 

Admiral Petter. It was the first part of May. I do not know the 
exact date. I think the submission was as of the 25th of April, the 
last submission. 

Senator Casr. I would like to ask this question generally of those 
who have already testified, and that is whether or not rundown has 
been made to see what happened to this money that the Atlantic Corp. 

ot on the strength of the progress of the work at LeJeune? Has 
the money been traced? Was it kept by the Atlantic Corp.? Was it 
used on any other jobs? 

Ramival Pirie. That would be hard to determine. 

Senator Casr. Do you know, Mr. Benedict ? 

Mr. Benepicr. No, I donot. I imagine—this is more or less guess- 
work—that he had creditors all over the place and it went to some 
other creditors on other jobs. 

Senator Case. The Continental Casualty Co., I hope, is running 
that down somewhat. 
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Mr. Benepicr. They are working on that and they have been for 
some time. 

Admiral Pettter. We talked to the job this morning and Conti. 
nental Casualty has been down there. They have paid some people 

Senator Casz. Anything further. 

Admiral Perrier. That is all. 

Senator Youne. Mr. Chairman, I want to compliment you and the 
committee for investigating this matter. It is of tremendous impor. 
tance. Here you have a vast investment by the Federal Government 
in installations that are vitally needed. If nothing else, the commit: 
tee ought to find out what caused this and what measures are neces. 
sary to prevent a recurrence again. I hope that you will pursue it 
further. If you do not have the time, and if you feel another com. 
mittee is better to do the job, I hope you. will make such recommen- 
dations. 

Senator Case. Thank you very much. At the meeting of the Armed 
Services Committee the other day when I brought the matter up and 
asked about the possibility of our going into it, the chairman of the 
full committee made a statement which recognized that the Committee 
on Banking and Currency has the original jurisdiction so far as the 
legislation is concerned. That is, they have handled the Capehart 
housing legislation historically. But he recognized also that the 
Committee on Armed Services is concerned with the supplying of the 
needs of the military departments as far as housing is concerned. 

Senator Youne. Without.delay. 

Senator Case. And without delay. I know that a majority of the 
committee would welcome this suggestion, or these suggestions of the 
Assistant Secretary of Defense for Properties and Installations as to 
what. can be done. I have heard members of the committee say that 
unless some evidence can be given that this kind of a situation can be 
avoided in the future, that the committee will be forced to go to appro- 
priated funds for military housing if there is to be any more military 
housing; that this is an intolerable situation; and I think the Defense 
Department itself would have that conclusion if they do not have a 
remedy for it. 

If you have got to have housing, if it has urgency, you cannot afford 
a situation where the best part of the summer and fall is consumed in 
exhausting the remedies of time, so that the construction itself is 
deferred. 

Mr. Benepicr. Mr. Chairman, as I indicated, there are steps which 
we think we can take which will avoid this long adelay. I do not know 
that there is any ironclad guarantee against a man going broke. We 
try to avoid it. 

Senator Case. If you let a direct contract, would the Defense De- 
partment not have its remedies more quickly at hand ¢ 

Mr. Benepicr. Oh, yes; direct contract, that is probably true. 

Senator Casr. Senator Young, I want to thank you for coming in. 
Do you want to wait just a minute? We will call on the Air Force 
next in case they have anything they want to say about the situation 
at Grand Forks. 

Mr. Roprnson. Senator, I am George Robinson from the Office of 
the Secretary of the Air Force and I have with me Colonel Goddard 
who is the Chief of the Housing Division in the Air Staff. 
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To start out with, this is one of the most frustrating experiences I 
have had in trying to get these projects back on the track, and I can 
appreciate the Senator’s concern. I would like to offer this just as 
background, which I do not think has been brought out, as to how this 
all started. 

It started with the project at Beale No. 1 where we had four mort- 

e areas. Two were need and accepted and people are living in 
them. In the closing of the last two mortgage areas that came up, 
information came to us—I think it was through a congressional 
inquiry—that one of the material suppliers to a subcontractor had 
not been paid. We checked into this and, to make a long story short, we 
found out that the Hal B. Hayes Associates, Inc., had subcontracted 
substantially all of this contract to another Hayes-controlled corpora- 
tion, I believe called Cal-Hayes, Inc. Actually, the subcontractor had 
a contract with Cal-Hayes. The subcontractor had gone broke and 
the materialman who supplied him was looking for his protection 
under the bond. His lawyer had apparently got in touch with the 
bonding company who told him that he had no protection, in effect, 
because he was a supplier to a subcontractor who had subcontracted 
with this other Hayes corporation. In other words, he was not a 
supplier to a subcontractor of Hal B. Hayes & Associates, as required 
by the payment bond to claim its protection. 

I confronted Ray Hayes in my office one day with the question of 
whether he had, or whether Hal B. Hayes Associates had, subcon- 
tracted substantially all of this work to Cal-Hayes. At first they were 
reluctant to admit it and finally said that this had happened, and I 
said, “Well, you recognize, under the terms of the contract that the 
Air Force has with Hal B. Hayes Associates, any subcontracting of 
substantially all of the work can be done only with the consent of the 
Air Force, the FHA and the mortgagee. Did you ever get that con- 
sent?” And they said, “No, we did not.” “Well,” I said, “all we can 
do without waiving any rights we have against you for breach of con- 
tract is to put these materialmen, whom we thought were protected by 
the surety bond, back in the same position they should have been. So 
we will have to insist that money is escrowed in some way to protect 
this materialman who thought he had protection under the bond but 
now finds he does not by reason of your breach of contract.” 

As a result of this, our terms and the FHA terms were not met and 
the closing of the last two mortgage areas at Beale—the next thing 
that happened was notification from Hayes that he was closing down 
all of the projects that he had. The intimation to me was that he was 
going to foros the Government to change its policies with respect to 
escrowing money for the protection of those furnishing materials and 
supplies. 

I thought I might mention that because this is how it started. 

_ Senator Case. That is an interesting sidelight on the thing because 
it appeared he wanted to get as many subcontractors as he could and 
use funds from any source to keep it floating—to keep the whole thing 
jiggling along. And it certainly shows an inconsiderate attitude to- 
ward the subcontractors and an attitude in which not Hal Hayes but 
the Defense Department and the good faith of the Government is at 
stake. I do not think there is any doubt about it, that when these 
projects are set up, the subcontractors of the local suppliers in these 
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communities assume really that they are dealing with the Government 

Mr, Roptnson. This is precisely right. All of them think that it jg 
an obligation on the part of the Government to protect them as much as 
they can be because they consider it a Government project. 

epatos Case. Do you have any suggestions for expediting the work 
and getting the work going again ? 

Mr. Rozrtnson. I have wracked my mind on this for the past 9 
months, and I know the Deputy Secretary of Defense has written to 
the surety company expressing to them the seriousness of this so far 
as national security is concerned. I have written to them myself, 
The same has been done with respect to the mortgagees. 

I think, as Mr. McGowan says, the key to the situation at the 
present moment is the mortgagee, and the only difficulty we have is 
the fact that they have certain rights timewise in which to take certain 
steps. I think this is inherent in the program, and I will say I think 
it is unfortunate that one contractor has caused this trouble, because 
otherwise the program, in my opinion, has been a very excellent pro- 
gram and we have gotten 55,000 houses built, or under construction, 
which were sorely needed in the Air Force. 

Senator Casr. Mr. Robinson, the committee appreciates your testi- 
mony and we will be glad to receive any supplemental statement that 
you may care to make, particularly with regard to the recommenda- 
tions either for administrative procedures that might. be used by all 
of the departments, or for legislation if it occurs to you for guarding 
against this situation in the future. In the meantime, I know that 
both as a member of the committee and as a Senator from South 
Dakota, I would appreciate your keeping us posted as to the progress 
you are making on the project at Ellsworth. I know Senator Young 
will desire the same on the Grand Forks project. 

Senator Youne. It will save me a lot. of trouble. 

Mr. Rostnson. I might mention one other thing, Senator. This 
does not. perhaps get the train on the track, but I have felt. so con- 
cerned about this that I thought to protect our own interests we ought 
to refer this whole situation to the Justice Department, which I have 
done. Because I think we have got some claims here as to breach of 
contract and maybe there are some other facets about it that would 
warrant the Justice Department looking into it. 

Senator Case. I might say generally speaking—I expected to say 
this at the conclusion of the hearing—customarily the Subcommittee 
on Military Construction has sworn its witnesses. In view of the 
fact that this was more or less exploratory this morning, I did not do 
that and I did not confer with Senator Stennis, the chairman of the 
subcommittee, on it, but everyone who has spoken here this morning 
is a person occupying a responsible position with the Government. 
You have testified freely and that is the way it should be. Iam going 
to ask the clerk of the committee to see that a transcript of the testi- 
mony taken this morning is supplied to the Preparedness Investigating 
Subcommittee of the Committee on Armed Services, who has legal 
counsel, for whatever it may suggest to them, and also that a copy of 
the transcript will be supplied to the Justice Department for refer- 
ence. 

I assume that there is not any testimony that has been given here 
this morning that would not have been given under oath. It has not 
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been taken under oath, but it would be, I think, useful for reference, 
and in case either the Preparedness Subcommittee or the Justice De- 

artment, wanted substantiation on any of the testimony given here 
this morning, why, they could take the SpeTowE Pee steps to get it. 

If there is nothing further from you, Mr. Robinson, or your asso- 
ciates, I would like to ask the representative of the Army for comment 
on the Fort Bliss project. 

Mr. Rurnp. Senator, the Fort Bliss project was put under contract 
the 9th of April 1959, and up until May 20 the job went smoothly and 
satisfactorily. We did receive through our inspectors and local proj- 
ect representatives some complaints about slow pay. These were 

assed on to the surety and the mortgagee at the time and, to the best 
of our knowledge, they were taken care of. 

In other words, as of May 20 we did not know of any major defaults 
as to payments to subcontractors that had not been called to the atten- 
tion of these people, and steps were being taken to take care of it. 
As of May 20, when we received notice that work was to be tem- 
porarily discontinued, the job was originally estimated at 88 percent 
complete, and since then in the last week we have reviewed the per- 
centage completion, made an allowance for deterioration and other 
factors that have affected the work, in the last 2 or 3 months, and we 
now have the project listed at 82 percent complete. 

Senator Case. Would you say that that shrinkage of 6 percent is 
due to deterioration since the work stopped, or partly that and partly 
improper estimating of the completion rate 4 

Mr. Rutnp. The major portion is due to deterioration, breakage, 
weathering, and so forth. There may be a small factor of 1 or 2 
percent which is readjustment on the basis of actual physical, more 
thorough physical, surveys that have been made in the past 2 months. 
The contractor on Fort Bliss has been paid just over $4 million. 
That leaves in the hands of the mortgagee in the form of retained 
percentages on contract earnings, unpaid earnings—there was a pay- 
ment voucher in process at the time of the discontinuance which has 
subsequently been held up, and unearned contract amounts remaining 
to be earned of approximately $2 million in the hands of the mort- 
gagee. 

The surety as of last week informed us that they had made settle- 
ment of claims that had been presented and proven to them under 
their bond of $902,000. This represented 90 percent of the known out- 
standing claims on Fort Bliss. The other 10 percent is represented 
mainly by two major subcontracts in which the subcontractors have 
currently inflated their claims somewhat and the bonding company 
and subcontractors have not been able to come to agreement as to the 
amount which should be paid. 

The Army has been keeping in very close touch with the mortgagee 
and the surety. Mr. Milton (USA) and Mr. Short (ASA) have been 
very interested in this matter and have been following the actions 
taken very closely. We have been pressing the mortgagee to step in 
under the building and loan agreement power of attorney and contract 
or agree with the surety to complete this work, which we feel can be 
completed within the contract cost. 
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Senator Casz. What response have you had on that? 

Mr. Rutnp. There are three mortgage areas at Fort Bliss, two of 
which are held by one mortgagee, and one a second, The second mort. 
gagee has indicated a willingness to goalong. The first mortgagee we 
have not been able to get a “Yes” or “No” answer, sir. 

Senator Case. Anything further? 

Mr. Ruinp. That is all. 

Senator Casr. You have been a little more fortunate apparently on 
Fort Bliss than you have been on some other projects. 

I intended to ask you, Mr. Robinson, have you any indication that 
the mortgagee will step in on the Ellsworth project ? 

Mr. Roptnson. No. The only thing I can say on that is what Mr, 
McGowan has testified to. We have not had, that I know of, direct 
information from the mortgagee that he has made up his mind to step 
in or not. 

Senator Case. Is there anyone else present who wants to volunteer 
or contribute anything to the record at this time? If not, the Chair 
will thank those who have been present for your testimony and your 
cooperation. 

The chairman is in receipt of a statement from Senator Capehart, 
who was unable to be here this morning, that we wish to make a part 
of the record of this hearing. Mr. Clerk, if you will pass this material 
to the reporter, it can be made a part of the record at this point: 


U.S. SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 
SUBCOMMITTEE ON HOUSING, 


: September 1, 1960. 
Hon. JOHN STENNIS, 


Chairman, Subcommittee on Military Construction, 
Committee on Armed Services, 

U.S. Senate, 

Washington, D.C. 


Dear Mr. CHAIRMAN: I regret that I was unable to be present at the hearing 
of your subcommittee concerning certain military housing projects upon which 
work has been stopped. I have been interested in this subject for some time, 
and respectfully request that the attached statement be included in the record 
of your hearings. 


Sincerely, 
HoMER FE. CAPEHART. 


STATEMENT BY SENATOR HOMER E. CAPEHART 


Mr. Chairman, thank you for giving me the opportunity to submit 
a statement for inclusion in the record of these hearings. I am famil- 
iar with the difficulties being experienced in completing several mili- 
tary housing projects being constructed by Hal B. Hayes & Associates, 
Inc. I have oa concerned about this problem for some time, and I 
hope that the efforts of your subcommittee will expedite the comple- 
tion of these projects. 

As you know, title VIII of the National Housing Act, the enabling 
legislation under which these projects are built, was amended in 1955 
and these amendments are commonly referred to as the Capehart pro- 
gram. I am very proud of my part in the enactment of this legisla- 
tion, and it distresses’me to know that work has been stopped on 
housing projects so necessary to the national defense effort. 


2H 


at 


ng 
ch 
1e, 
rd 


it 


NN ee Sa... 


ee 


WORK STOPPAGES ON CAPEHART HOUSING PROJECTS 39 


I and the staff of the Committee on Banking and Currency have 
exchanged cor respondence on this subject with “the Sec retary ‘of De- 
fense and the Commissioner of the Federal Housing Administration. 
In the thought that this correspondence might be helpful to the de- 
liberations of your subcommittee, I submit copies of the following 
letters and ask ‘that they may be made a part of the record: 


Letters of May 31, 1960, addressed to Mr. John H. Arrington, Chief, Family 
Housing Division (Properties and Installations), Department of Defense, and 
Mr. Julian H. Zimmerman, Commissioner, Federal Housing Administration, by 
James B. Cash, Jr., staff director, Senate Subcommittee on Housing. 

Letter of June 3, 1960, addressed to James B. Cash, Jr., by Floyd S. Bryant, 
Assistant Secretary of Defense. 

Letter of June 20, 1960, addressed to James B. Cash, Jr., by Cyrus B. Sweet, 
Acting Commissioner, Federal Housing Administration. 

Letters of June 20, 1960, addressed to Commissioner Zimmerman and to the 
Secretary of Defense by me. 

Letter of July 8, 1960, addressed to me by Lester P. Condon, Acting Commis- 
sioner, Federal Housing Administration. 

Letter of July 13, 1960, addressed to me by Cooper P. Benedict, Acting As- 
sistant Secretary of Defense. 

Letter of July 22, 1960, addressed to me by Cooper P. Benedict, Acting As- 
sistant Secretary of Defense. 

Letters of August 10, 1960, addressed to Commissioner Zimmerman and the 
Secretary of Defense by me. 

Letter of August 23, 1960, addressed to me by Floyd S. Bryant, Assistant Sec- 
retary of Defense. 

Letter of August 26, 1960, addressed to me by Commissioner Zimmerman. 


Although military housing projects constructed under section 803 
of the National Housing Act are indiv idually reviewed and approved 
by the Committee on Armed Services, the enabling legislation is 
within the jurisdiction of the Committee on Banking and Currency, 
of which I am ranking minority member. For this reason and 
because I have a sincere personal interest in this program, I hope you 
will refer to the Committee on Banking and Currency any suggestions 
you may have for changes in the law which may be indicated by your 
review of this situation. I have asked members of the staff of the 
Committee on Banking and Currency to keep me informed about this 
matter, and I know that they will want to cooperate fully with mem- 
bers of your staff. 

(The letters referenced above are printed at the end of this heari ing 
as appendix B.) 

Senator Casr. The subcommittee will recess subject to call. 

(Whereupon, at 12:30 p.m., the subcommittee adjourned. ) 
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APPENDIX A 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, September 7, 1960. 
Hon. JoHn STENNIS, 
Chairman, Subcommittee on Military Construction, Committee on Armed Serv- 
ices, U. S. Senate. 


Deak Mr. CHAIRMAN: In accordance with the understanding reached between 
representatives of our office and the subcommittee on September 1, 1960, at hear- 
ings inquiring into work stoppage on seven Capehart housing projects under 
contract to Hal B. Hayes subsidiaries, there is enclosed for inclusion in the rec- 
ord of the hearings a copy of our decision, B—138355 of February 27, 1959, which 
considered the propriety of awarding the contract for the 800-unit project at 
Camp Lejeune, N.C., to Atlantic Contractors, Inc., a Hal B. Hayes subsidiary. 

Sincerely yours, 
FRANK H. WEITZEL, 
Assistant Comptroller General of the United States. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, February 27, 1959. 
H. L. Cop_E CONSTRUCTION Co., 
Washington, D.C. 


GENTLEMEN : Reference is made to your correspondence and the correspond- 
ence from your attorneys, protesting the issuance by the Department of the Navy 
to Atlantic Contractors, Inc., North Hollywood, Calif., of a letter of acceptability 
in connection with the 800-unit Capehart housing project at Camp Lejeune, N.C., 
invitation No. NBy (CH) 7757, FHA project No. 053-81022—MC-2. 

Our investigation of the circumstances, and analysis thereof has developed the 
following information and conclusions : 

The invitation to bid, issued by the Department of the Navy on October 15, 
1958, stipulated the opening time for bids to be 2 p.m., December 2, 1958. This 
opening time was extended by change notice No. 3, issued November 14, 1958, 
to 2 p.m., December 9, 1958, because representatives of four prospective bidders 
made oral requests for such an extension. The invitation furnished detailed 
information concerning the preparation of bids, data that would be required to 
be attached to the bids showing the experience and financial responsibility of the 
bidders and those who might participate with them on the project, and the 
method that would be used to evaluate the bids. Paragraph 4, part I, of the 
invitation invited specific attention to the “additive” and “deductive” items, and 
with respect to the “additive” items it was provided that they “will be added 
cumulaively in the order in which they appear herein to basic bids received until 
such items are exhausted or until the addition of a further ‘additive’ item would 
result in raising all basic bids above the amount which the Federal Housing Ad- 
ministrative determines to be the maximum insurable mortgage amount or an 
amount equal to an average of $16,250 per dwelling unit, whichever is lesser.” 
Further, paragraph 4 directed attention to paragraph 10, part 11, of the invita- 
tion which, insofar as pertinent, states : 

“Certain items of the plans and specifications may be termed therein as 
‘additive items.’ The basic bid pursuant to this invitation, as defined below, 
will not include such items, but bidders will be required to state, in the nature 
of a separate individual bid, the cost of the construction or installation, as the 
case may be, of each such item. The Department will add such items, in the 
exact order set forth in paragraph 4 of part I of this invitation, to any and all 
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bids to the maximum extent possible within the amount the Federal Housing 
Administration determines to be the maximum insurable mortgage amount or 
an amount equal to an average of $16,250 per dwelling unit, whichever is legger 
Determination of lowest acceptable bid will then be made after such items have 
been added as aforesaid. It is, therefore, possible that a bidder may submit the 
lowest basic bid, but not the lowest acceptable bid when the additives have been 
included as permitted above. Bidders should note that the Department of the 
Navy exercises no discretion in including or excluding any or all additives. This 
matter will be entirely controlled by the procedure provided herein.” 

Only 3 of the 14 bidders’ responding to the invitation submitted basic bids 
within the maximum price limitation of $13 million (based on 800 dwelling 
units at an average cost of $16,250 each) : 





| Base bid Additive 1 





| Additive 2 
—. ee | PEER ET. | 
H, L, Coble Construction Co---.-..----0---------+-------.--- | $12, 888, 000 | $441; 400 | $18, 700 
2 ee | 12,997,000 | 443, 000 | 37,0 
rn ee anna ninpabephenaawnignignncnn cms 12, 998, 000 | 1, 000 | 1,000 





Additive item 1 is summer air conditioning and additive item 2 is substitution 
of bronze porch screening for aluminum. In view of the amounts quoted by 
these bidders, reference need not be made to additive No. 3, nor to the deductive 
items. Because of the amounts Atlantic included for additives 1 and 2, it wag 
requested to confirm its bid at the opening and it did so. 

On January 12, 1959, a letter of acceptability was issued by the Department 
of the Navy to Atlantic Contractors, Inc., informing that company that its bid 
dated December 9, 1958, in the amount of $13 million, arrived at after additives 
1 and 2 were applied to the basic bid price, was determined to be the lowest 
acceptable bid, and requiring it to be ready for the final “closing” on or before 
March 4, 1959. 

The issuance of the letter of acceptability is protested basically on the ground 
that Atlantic was not an “eligible bidder,’ as defined in the Housing Amend- 
ments of 1955, as amended, 42 U.S.C. 1594(b), in that it did not submit the “low- 
est acceptable bid,” and that it was not a person, partnership, firm, or corpora- 
tion qualified by experience and financial responsibility to construct housing 
of the type required. 

The Atlantic bid has been referred to as an “unbalanced” bid. In the case of 
Frank Stamato & Co. v. City of New Brunswick, 90 A. 2d 34, 36, which appears 
to be particularly applicable here, it was held as follows: 

“An unbalanced bid comprehends a bid based on nominal prices for some work 
and enhanced prices for other work. The mere fact that a bidder has submitted 
an unbalanced bid, does not automatically operate to invalidate an award of the 
contract to such bidder. There must be proof of collusion or of fraudulent con- 
duct on the part of such bidder and the city or its engineer or other agent, or 
proof of other irregularity of such substantial nature as will operate to affect fair 
and competitive bidding.” See also Walter v. McClellan, 99 N.Y. Supp. 78, $4, 
and Phifer v. City of Bayonne, 146, Atl. 468, 465. 

We think it correctly may be said that paragraph 10 of the invitation contem- 
plated that different bidders might quote widely divergent prices for the addi- 
tives specified. As pointed out, the provision recognized that it was possible for a 
bidder to submit the lowest basic bid and not be the lowest acceptable bid when 
the additives had been included. However, the objection to the bid as made is 
premised on the ground that the bidder sought to gain an opportunity to second- 
guess the other bidders after all the bids were open, since its nominal prices 
on additives 1 and 2 allegedly put it in a position to allege error if it wished 
to do so. 

It should be noted that the bidding situation under the subject invitation was 
essentially different from bidding under ordinary circumstances. Generally, 
when inviting prices for construction work, bidders are apprised only of the job 
specifications. But here, in addition to that information, bidders were put on 
notice of a specific $13 million limitation controlling the award and were supplied 
with an itemized cost estimate of the project prepared by FHA. Considering 
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the matter against this background, and the further fact that Atlantic had re- 
ceived realistic bids from prospective subcontractors, it seems clear that Atlantic 
was aware of what the actual cost of the additive items might be, but that it in- 
tended to bid as it did to come within the $13 million price limitation inclusive 
of additives 1 and 2, The invitation did not require the bidder to state its actual 
cost for the additive items, but only its bid price. From a review of the circum: 
stances and after conducting an independent investigation of this matter, there 
is no reason apparent to us nor has any plausible reason been established to show 
that the purpose of bidding the $1,000 prices was to gain any advantage over other 
pidders. Rather it would appear that the objective gained by Atlantic by this 
method of bidding was a legitimate one, the award of the contract. 

We think this case clearly is distinguishable from 35 Comp. Gen. 33. In that 
case on the face of the bid there were discrepancies between unit prices and 
extended amounts and it was readily apparent that the bidder could have 
created those discrepancies intentionally in order to place himself in the posi- 
tion where he could take advantage of the unit prices and thereby make himself 
the low bidder should he find after opening that he was not low on the basis 
of his extended total prices. However in this instance, there are no discrepancies 
on the face of Atlantic’s bid and, all factors considered, its bid prices cannot be 
said to be obviously erroneous or other than as intended. 

Also it has been alleged that, by its $13 million bid, Atlantic gained another 
opportunity to second-guess the other bidders in that, if the wage rate determi- 
nations to be made by the Department of Labor would have required the project 
price to exceed the statutory ceiling, it could have elected to perform at no more 
than the ceiling or to withdraw its bid. However, Atlantic had no more of an 
advantage than any other low bidder would have had in this regard, since para- 
graph 5 of part II of the invitation for bids specifically provided : 

“* * * Section 212(a) of the National Housing Act, as amended, and the Davis- 
Bacon Act require that wages paid to laborers and mechanics be the prevailing 
wage as determined by the Secretary of Labor not more than 90 days prior to the 
commencement of construction. Since more than 90 days may elapse from the 
date of this invitation for bids to the commencement of construction, the bids 
called for by this invitation for bids will include a provision for adjustment of 
the dollar amount therein specified to reflect any difference between the tenta- 
tive minimum wage schedule attached hereto and the applicable minimum wage 
schedule as finally determined by the Secretary of Labor. Any such adjust- 
ment will be in an amount determined by the Commissioner to reflect such dif- 
ferences, and the amount of the lowest acceptable bid and the FHA estimated re- 
placement cost of the property or project will be amended in the amount so de- 
termined by the Commissioner; except that, if such an adjustment would in- 
crease the amount of the bid above the amount of any other statutory maximum 
applicable to the insurable mortgage, the eligible builder will have the option 
of reducing his bid to such statutory maximum or of withdrawing his bid.” 

Also, the copy of the letter of acceptability, attached to the invitation, stated: 

“2. The Department will make application to the Secretary of Labor for an 
appropriate wage determination for use in the construction of the project, and 
will furnish a copy of such determination to you and to the Commissioner. Such 
wage determination will be used by the Commissioner to increase or decrease the 
bid price in the manner specified in your bid.” 

As a matter of fact, before the wage rate determination was made, Atlantic 
agreed that regardless of the amount of labor escalation, the amount of the 
housing contract would not exceed $13,185,000. And, in any event, Atlantic will 
be required to perform at its $13 million bid price, because the Department of 
Labor on February 9, 1959, determined that there would be no increase in wage 
rates for this project. 

In the circumstances, we find no reason to conclude that Atlantic’s bid was 
other than the “lowest acceptable bid.” 

So far as concerns the experience and financial responsibility of Atlantic, each 
bidder was required to submit with its bid certain data bearing on the ex- 
perience and financial responsibility of itself and its general contractor, if any, 
and an affidavit from each. of-the parties thet it was not participating in any 
other bid whder the subject invitation. Atlantie’s bid dated December 9, 1958, 
was hand delivered and received at 1:30 p.m. on December 9, 1958. Attached to 
the bid submitted by Atlantic and signed by Stanley Guy Hayes, as president of° 
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the corporation, is a “personal financial and credit statement” of Atlantic Cop. 
tractors, Inc., bearing the typewritten signature of Hal B, Hayes; an “affidayit” 
as follows: 
“I certify that I am the president of the Atlantic Contractors, Inc., and that 
I am not participating in any other bid on invitation No. NBY (ch) 7757, 
(Signed) Stanley Guy Hayes, 
STANLEY Guy Hayes, 
(Signed) Hal B. Hayes, 
HAL B. HAYEs, 
(Signed) Hal B. Hayes, 

HAL B. Hayes Contractor, Iyg,”; 
an “application for mortgage insurance,” estimating the total requirements gt 
$13 million, signed by Stanley Guy Hayes on behalf of Atlantic Contractors, Ine. ; 
and a portfolio labeled : 


“HAL B. HAYES CONTRACTOR, INC. FINANCIAL STATEMENT, OCTOBER 31, 1958,” 


The portfolio contained among other things letters of recommendation of Haj 
B. Hayes and Hal B. Hayes Contractor, Inc., from financial institutions, sureties, 
and the commander of an Air Force base, newspaper clippings reporting on 
military housing projects built by Hal B. Hayes Contractor, Inc., at Edwards 
Air Force Base and to be constructed by Hal B, Hayes Contractor, Ine., “syb 
sidiaries” at Beale and Grand Forks Air Force Bases, and statements designed 
to point up Hal B. Hayes’ experience in the building field. 

On December 10, 1958, the Atlantic bid and its attachments, along with the 
other 13 bids, was forwarded to the FHA for the statutory required “consulta- 
tion.” By letter dated December 31, 1958, FHA advised Navy that it “coneluded 
that the low bidder submitted, Atlantic Contractors, Inc., Hal B. Hayes Con- 
tractor, Inc., and Hal B. Hayes are acceptable” and further that “We understand 
that Hal B. Hayes Contractor, Inc. is the sole stockholder of Atlantic Contractors, 
Inc. and the resources of the sole stockholder are available to Atlantic Contrac- 
tors, Ine.” 

FHA’s files contain the following information : 

(a) A statement that Stanley Guy Hayes is the secretary-treasurer of Hal 
B. Hayes Contractor, Inc. 

(b) A letter dated December 19, 1958, from Stanley Guy Hayes, signed as 
president, Atlantic Contractors, Inc., written on Hal B. Hayes Contractor, Ine., 
stationery, stating that Hal B. Hayes Contractor, Inc., will furnish all necessary 
-closing funds and working capital to complete the project and will indemnify 
100 percent the completion. thereof. 

(c) A telegram dated December 19, 1958, from the Continental Casualty 
Co. indicating that no difficulty was anticipated in furnishing the required bonds. 

(ad) A telegram dated December 19, 1958, from the Bank of America stating 
in part that “Atlantic Contractors, Inc., through their parent corporation Hal 
B. Hayes Contractor, Inc., has been well and favorably known to this bank for 
many years. At present balances are in excess of $1,500,000.” 

(e) A telegram from Associated General Contractors recommending “Hal B. 
Hayes, Inc., doing business as Atlantic Contractors, Inc.” 

(f) A Dun & Bradstreet report, dated December 23, 1958, on Atlantic Con- 
tractors, Inc. 

(g) Knowledge that Hal B. Hayes Contractor, Inc., and its principals, are 
successful builders of other Capehart projects. 

These other projects which were handled by Hal B. Hayes Contractor, Inc., 
under different corporate names are: 

Air Force: 744-unit project at Grand Forks Air Force Base, constructed by 
Progressive Contractors, Inc.; 570-unit project at Beale Air Force Base con- 
structed by Hal B. Hayes & Associates; 220-unit project at Mather Air Force 
Base constructed by D. & L. Construction Co. 

Army: 490-unit project at Fort Bliss constructed by Hal Hayes Texas, Ine. 

Also, the Department of the Navy was satisfied, before issuing the letter 
of acceptability, that Atlantic and Hal B. Hayes Contractor, Inc., were under 
the management and control of experienced officials with a reputation for 
responsibility. In 36 Comp. Gen. 673, we held that in evaluating a newly 
formed corporation, the experience and responsibility of the principal officers 
and its predecessor corporation could be considered. 
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It has been contended that Atlantic was not a valid legal corporation quali- 
fied to bid on December 9, 1958, because its articles of incorporation were only 
filed with the secretary of state of California on December 8, 1958. In this 
respect your attention is directed to “Deering California Codes, Corporations, 

ion 313: 
arn of formation and existence of corporation. In any action at law, 
other than one in the nature of quo warranto, the original articles or certificate 
of incorporation of a corporation, or a copy of either thereof, duly certified by 
the secretary of state, is conclusive evidence of the formation of the corporation 
and prima facie evidence of its corporate existence.” 

Also see “Deerings California Codes, Corporations,” section 25454, which per- 
mits the transaction of corporate business prior to receiving a permit to issue 
securities or the issuance of such securities. 

We have consistently followed the rule that the matter of a bidder’s qualifica- 
tions and responsibility is solely for determination by the contracting agency 
with which this Office will not interfere in the absence of a showing of bad 
faith or lack of a reasonable basis therefor (37 Comp. Gen. 430). This rule is 
especially applicable here since the pertinent statutory provisions. (42 U.S.C. 
1594(b)), specifically place the responsibility for determining the “eligible bid- 
der’ for a housing project such as here involved in “the Secretary after con- 
sultation with the Commissioner.” In view thereof, and since the record sup 
ports the administrative determination that Atlantic Contractors, Inc., is an 
“eligible bidder,” we think there is no proper basis for our objection to that 
determination. 

Very truly yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


APPENDIX B 
U.S. SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 
SUBCOMMITTEE ON HOUSING, 


May 31, 1960. 
Mr. Jonn H. ARRINGTON, 


Chief Family Housing Division (Properties and Installations), Department of 
Defense, The Pentagon, Washington, D.C. 


Deak Mr. ARRINGTON: Enclosed for your attention is a copy of a clipping 
from the Washington Evening Star of May 27, 1960. This clipping apparently 
concerns housing projects undertaken pursuant to section 803 of the National 
Housing Act. 

In order that members of the subcommittee may be advised on this subject, 
please give me whatever additional information may be available. 

Sincerely, 
JAMES B. Casu, Jr. 


U.S. SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 
SUBCOMMITTEE ON HOUSING, 


May 31, 1960. 
Mr. JULIAN H. ZIMMERMAN, 


Commissioner, Federal Housing Administration, 
Washington, D.C. 


Deak Mr. ZIMMERMAN: Enclosed for your attention is a copy of a clipping 
from the Washington Evening Star of May 27, 1960. This clipping apparently 
concerns housing projects undertaken pursuant to section 803 of the National 
Housing Act. 

In order that members of the subcommittee may be advised on this subject, 
Please give me whatever additional information may be available. 

Sincerely, 


JAMES B. Casa, Jr. 
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[From the Evening Star, Washington, D.C., Friday, May 27, 1960] 
SENATE GROUP STUDYING HALT ON BASE JoBs 
(By the Associated Press) 


The Senate Preparedness Subcommittee has the operations of California CO- 
tractor Hal B. Hayes “under surveillance,” staff director Kenneth , Beliey 
said today. 

The subcommittee, a unit of the Senate Armed Services Committee, is headed 
by Democratic Leader Johnson of Texas. 

Mr. Hays is the contractor for $60 million worth of Government housing 
units on six military bases. Work on the projects was halted this week when 
subcontractors said they weren’t being paid. 

Mr. Hayes, self-proclaimed “world’s largest individual builder,” said in J 
Angeles he had been deceived into making unprofitably low bids on, the Gover. 
ment jobs. He sued the people he said misled him. 


JUST WATCHING 


Mr. Belieu told a reporter the subcommittee has no full-scale investigation of 
Mr. Hayes’ activities underway but is keeping an eye on his operations and js 
asking the Pentagon “to keep us informed.” 

He said that last fall the subcommittee received allegations that Mr. Hayes 
was defaulting on his contract and made a preliminary review to see if the 
matter involved anything within its jurisdiction. 

“We found the allegations, even if true, were not within our jurisdiction,” 
Mr. Belieu ‘said, adding it turned out to be an argument between subcontractors 
and sub-subcontractors rather than involving a prime contractor with the Gov. 
ernment. 

In his lawsuit Mr. Hayes said he decided to go into the business of building 
low-cost housing for the Government in 1958, after he was convinced that A. 7. 
Locke, an estimator, “was skilled in bidding on military housing.” 


CLAIMS FRAUD 


Mr. Hayes said his bids, based on Mr. Locke's estimates, won him the contracts, 
But he said he found out this month that the bids were too low to allow him to 
make a profit. 

His suit charges Mr. Locke’s estimates were “inaccurate and fraudulent.” He 
asked $4.1 million from Mr. Locke, the Continental Casualty Co., and John K 
Stoddard, manager of Continental’s bonding department. 

Mr. Hayes said Mr. Stoddard helped Mr. Locke convince him Mr. Locke was an 
expert estimator. He said the Locke estimates were made to “deceive and de 
fraud the Hayes people . . . to get profits off the performance bonds.” 


ASSISTANT SECRETARY OF DEFENSE, 
PROPERTIES AND INSTALLATIONS, 
Washington, D.C., June 3, 1960. 
Mr. JAMEs B. CasH, Jr. 
Staff Director, Subcommittee on Housing, 
Committee on Banking and Currency, U.S. Senate. 


DEAR Mr. CAsu: Your letter of May 31 requested additional information regard- 
ing the cessation of work by Hal B. Hayes on various Capehart housing projects. 

At the present time, Mr. Hayes is under contract to build 410 units for the Army 
at Fort Bliss, 800 units for the Navy at Camp Lejeune, and, for the Air Foree, 
970 units at Beale, 220 units at Ellsworth, and 1,048 at Grand Forks Air Force 
Base. At the present time, Mr. Hayes has stopped work on all of these projects, 
and letters have been sent him by the military departments advising that in the 
event of his failure to resume work promptly such failure may be treated as 4 
default. 

Mr. Hayes alleges that the stoppages on these projects occurred as a result of 
the failure to effect a final closing at Beale Air Force Base, although it appears 
that he advised the military departments of his intention to stop work on at 
least some of them prior to the date when that closing was scheduled. At the 
scheduled closing, Mr. Hayes submitted an FHA form on which he admitted that 
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there were approximately $59,000 of unpaid bills, but liens had been filed in the 
amount of approximately $800,000. In view of this great discrepancy, the FHA 
closing attorney made it a condition of the closing that Mr. Hayes set up a cash 
escrow in the amount of the liens which had been filed, so as to protect all unpaid 
laborers and materialmen. Mr. Hayes’ attorney refused to comply with this 
requirement, stating that there was a great amount of duplication in the $800,000 
figure, and that he would not agree to any escrow in an amount in excess of the 
$59,000 which he admitted was due. At this point the proceedings broke off, since 
there appeared to be no possibility of agreement, and negotiations were subse- 
quently resumed in Washington with the General Counsel of FHA and the Assist- 
ant General Counsel of the Air Force, with full information on the progress of 
these negotiations being given this office at all times. As a result of these dis- 
cussions, the conditions of the closing were modified as follows: (1) Mr. Hayes 
was to submit an FHA form 2023 listing all uncontested claims, including liens, 
and to agree to escrow this amount; (2) a letter from the Title Insurance & 
Trust Co., dated May 17, 1960, stating that lien bonds furnished by Mr. Hayes had 
the effect of freeing the property from the liens, would be brought up to date; 
and (3) additional protection would be provided to the suppliers of lower tier 
subcontractors by means of a bond on Hayes-Cal, Inc., the wholly owned sub- 
sidiary of Hal B. Hayes, Inec., to which all the construction work on the Beale 
project had been subcontracted. It should be pointed out that Capehart contracts 
specifically prohibit the subcontracting of all or substantially all of the work 
without the prior written consent of the contracting officer, the mortgagee, and 
the FHA Commissioner. In the present case, such consent was not obtained. The 
Air Force advises that where such subcontracting has been approved in the past, 
it has been the practice to require the subcontractor to be bonded. However, 
since Hayes-Cal had not been bonded in the present case, this unauthorized sub- 
contracting had the result, under certain court decisions interpreting Miller Act 
bonds and equally applicable to the bonds used on Capehart housing, of depriving 
third-tier suppliers of the protection they would have had if such a bond had been 
furnished. 

Recent conversations with Mr. Hayes’ attorney indicate that the three condi- 
tions stated above may not be met. If Mr. Hayes does not provide adequate pro- 
tection for the lower tier suppliers on the project, to the extent of the few hundred 
thousand dollars involved, and as a result of the failure to dispose of this question 
continues the stoppage on the other projects, where there remains approximately 
$20 million to $30 million of uncompleted work, then it will be necessary, after the 
expiration of the 10-day’ period provided in the contract, to utilize the default 
procedures therein specified. Since these projects are fully covered by perform- 
ance bonds, any excess costs incurred will be borne by the surety. In the mean- 
time, every effort is being made to resolve the problems at Camp Beale in such 
manner as to give the lower tier subcontractors full protection. 

Sincerely, 
FLoyp S. BRYANT. 


FEDERAL HOUSING ADMINISTRATION, 
Washington, D.C., June 20, 1960. 
Mr. JAMES B. CasH, Jr., 
Staff Director, Subcommittee on Housing, 
Committee on Banking and Currency, 
U.S. Senate, Washington, D.C. 


Dear Mr. Casu: In answer to your request of May 31, 1960, I am attaching a 
schedule of the projects and mortgages involved in the Hayes matter. Each of 
the eligible builder corporations are entirely or substantially owned by Mr. Hal 
Hayes. According to our information, work has been entirely stopped on these 
jobs since the latter part of May. Each separate mortgagor-builder furnished 
a separate performance bond and payment bond. These bonds are all for 100 
percent of the mortgage amount. All bonds were written by the Continental 
Casualty Co., but there were additional sureties on some of the bonds. Copies 
of the payment and performance bond forms which were used are enclosed. 

In each case the mortgagor-builder entered into a building loan agreement 
with the mortgagee on a form required by this Administration. A copy of this 
form of building loan agreement is enclosed. Under this agreement, the mort- 
gagee is authorized to enter and complete the project if the eligible builder fails 
to do so. The bonding company which assured completion of the housing con- 
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tract to the mortgagee could also enter under this authority and complete the 
project. The FHA is directly involved at the present time in only one project 
concerning a Hayes corporate entity, and this is the project known as Beale 
AFB No. 1. Two sections of this project have been closed. A third Section 
was scheduled for a closing on May 17 and 18. This closing was never com. 
pleted. A contributing reason for the failure to close this project was the fact 
that the eligible builder had proposed our FHA form 2023 to be presented for 
purposes of endorsement indicating that there were some $59,000 worth of unpaig 
obligations at the time of closing. It, nevertheless, appeared in the coyp 
records that over $500,000 in mechanics’ liens had been filed against the project, 
The FHA closing attorney noted this circumstance, and when informed that the 
liens were not filed by the subcontractors and material men listed on the form 
No. 2023 requested an escrow to cover the amount of the liens. This condition 
brought the closing to the attention of the Washington office, whereupon the 
situation was reviewed, and on May 26, 1960, a joint letter was issued by the 
FHA and the Air Force (copy enclosed) outlining requirements for resuming the 
closing on May 31, 1960. These requirements have not been met, and the only 
response to the letter is found in a copy of Mr. Talley’s letter of June 3, 19@9 
(copy enclosed). 

In the interim, however, between May 18 and 23, all work on Hayes projects 
was ordered to a halt by Hayes’ supervisors and has not resumed. The Cop. 
tinental Casualty Co. has so far given no indication that it intends to proceed 
with any of these projects. 

One of the most pressing problems is securing completion of these projects 
so that they may be occupied by military personnel as soon as possible. Another 
problem is securing a reasonably prompt payment of creditors. Of course, the 
ultimate loss which may be borne by the bonding company would likewise be 
reduced by prompt completion and occupancy of the various projects. Under 
the present conditions, this Administration is only insurer of the repayment of 
the mortgages and as such has no authority to enter and complete the projects, 
However, paragraph 10 of the building loan agreement does authorize the mort- 
gagee to proceed with completion. In proceeding with such completion the mort- 
gagee could use the unexpended part of the mortgage proceeds. If the undis- 
bursed balance of the mortgage proceeds proved insufficient, the mortgagee could 
then make claim aainst the bonding company for its loss. 

Representatives of the Central Savings Bank, which holds two of the Fort Bliss 
mortgages, and of the Lafayette National Bank, which holds three of the Grand 
Forks mortgages, have discussed their problems with us. The representative of 
the Central Savings Bank indicated that this mortgagee probably would file a 
claim for debentures with this Administration as soon as possible and assign 
the mortgages to us. It is possible that the Lafayette National Bank will take 
the same course. We have no definite indication as to the course which will be 
followed by other mortgagees, but it is quite probable that unless the bonding 
company steps in and completes these projects the mortgagees will all assign 
their mortgages to us and file claims for debentures. Once the mortgages are 
assigned to this Administration, we would be in the position of the mortgagee 
and have all of the rights of the mortgagee under the terms of the building loan 
agreements. This Administration could then proceed with steps toward the 
completion of these various projects. 

A condition of assignment would be that the rights of the various mortgagees 
against the bonding company be assigned to this Administration. The mort- 
gagees would also be required to turn over to us all of the undisbursed portion 
of the mortgage proceeds. If the undisbursed portion of the mortgage proceeds 
proved insufficient to complete the various contracts, this Administration would 
be in a position to pursue its claims for such defici.ucies against the bonding 
company. 

Because of the nonpayment of obligations by the various Hayes companies, 
many liens have been filed against these various projects. Since these projects 
are owned by a private corporation until the work is completed and the corpo- 
ration turned over to the military, the liens are as valid as any liens filed against 
any privately owned property. The Government is normally protected against 
liens by title policies which are brought down to date of the last advance of 
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mortgage proceeds. The performance bond runs to the mortgagee, but the bond 
provides that it may be assigned, and the regulations of this Administration 
require such assignment as a condition of the issuance of any debentures. 

The payment bonds provide that direct suit may be brought against the bond- 
ing company by claimants coming within the terms of these bonds. The payment 
ponds cover only those having direct contracts with the principal contractor or 
with a subcontractor of the principal contractor. 

It should be pointed out that in the four cases which have been finally endorsed 
for insurance as indicated on the schedule, the mortgagor-builder corporations 
have been turned over to the military service involved and the work has been 
completed. These cases are thus not directly involved in the failure of the 
several eligible builders to complete the remainder of the projects. 

Obviously, this is a tremendously complex matter and our comments cover 
only the major features of the problem. The matter is moving rapidly and the 
situation is changing from day to day. I will be more than glad to furnish you 
with any additional details which you desire and I will endeavor to keep you 
informed as to any important future developments, 

Very truly yours, 
Cyrus B. Sweet, Acting Commissioner. 


May 26, 1960. 
Re Hal B. Hayes & Associates, Inc.; FHA project No. 136-81002—Air 2; FHA 
project No. 136-81004—Air 4. 
Mr. RicHarp B. TALLEY, 
Task, Inc., Washington, D.C. 


Dear Mr. TALLEY: As a result of today’s meeting in my office attended by 
representatives of the Federal Housing Administration and the Department of 
the Air Force, I agreed to state in a letter to you, as attorney for Hal B. Hayes 
& Associates, Inc., the conditions upon which the referenced projects could be 
closed on Tuesday, May 31, 1960. The following are the conditions as they 
have been concurred in by the Air Force. 

(1) A properly executed FHA form No. 2083, request for final endorsement, 
to be completed by the eligible builder, Hal B. Hayes & Associates, Inc., identi- 
fying all unpaid claimants, and an affidavit, properly sworn to, of the amount 
of the unpaid bills, specifying each unpaid material man, supplier and laborer, 
furnishing materials supplies, and labor to be the referenced FHA projects. 
As to these admitted unpaid bills, a cash escrow for payment shall be established 
from available mortgage proceeds. 

(2) A properly executed payment bond—dual obligee (FHA Form No. 2452 
CP) by an approved surety naming Hal B. Hayes & Associates, Inc., and 
Hayes-Cal Builders, Inc., as principals; and Beale Air Force Base Housing, 
Inc., Beale Air Force Base Housing No. 2, Inc., Beale Air Force Base Housing 
No. 3, and Beale Air Force Base Housing No. 4, Inc., as obligees. It is intended 
by this condition that the eligible builder provide a payment bond which would 
extend protection to the same extent to these claimants who would have been 
protected under the original payment bond furnished for this project, but for the 
unauthorized subletting, or assignment by Hal B. Hayes & Associates, Inc., to 
Hayes-Cal Builders, Inc., for the construction of the 570-unit Capehart housing 
project at Beale Air Force Base. 

(3) A letter from an approved title company addressed to the Federal Hous- 
ing Administration and the Department of the Air Force, as of the date of the 
closing, incorporating the same information as was included in the letter dated 
May 17, 1960, from the Title Insurance & Trust Co., Los Angeles, Calif., copy 
attached, guaranteeing good title to the Air Force and the FHA, free and clear 
of all liens. 

Due to the difficulties involved in having the proper personnel available on the 
proposed date of closing, we would appreciate an early indication of your 
reaction to this proposal. 

Very truly yours, 
YRAHAM W. McGowan, General Counsel. 
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TASK, INc., 
Washington, D.C., June 8, 1960, 
Re Hal B. Hayes & Associates, Inc.; FHA project No. 136-81002-Air-2; PHA 
project No. 186—-81004—Air-4. 
Mr. GRAHAM W. McGowAn, 
General Counsel, Federal Housing Administration, 
Washington, D.C. 


DEAR Mr. McGowan: The contents of your letter of May 26, 1960, have been 
discussed at length with Mr. W. Ray Hayes, president of Hal B. Hayes & Agsp. 
ciates, Inc., and we have proceeded with diligence to get the assurance of the 
Continental Casualty Co. and the Title Insurance & Trust Co., that they are 
agreeable to meeting the terms of your letter involving their respective interest, 
with the result that these two mortgages could be closed on May 31, 1960. 

Hal B. Hayes & Associates, Inc., was willing and ready on May 17, 1960, to 
execute a proper form of FHA Form 2023, request for final endorsement and 
an affidavit of the amount of the unpaid bills in the form prescribed by and ae 
ceptable to the FHA and the military on many projects to date. In addition, 
they were willing and ready to establish a cash escrow with the mortgagee 
for payment of these items. Their attitude and willingness to fulfill this re 
quirement remains unchanged. 

Continental Casualty Co., has been requested to furnish a payment bond, dual 
obligee, FHA Form No. 2452CB, naming Hal B. Hayes & Associates, Inc., and 
Hayes-Cal Builders, Inc., as principals and the four Beale mortgagor corporations 
as obligees. Please note that you have in your file a 100-percent performance 
bond and a 100-percent payment bond on the FHA prescribed form naming Hal B, 
Hayes & Associates, Inc., as principal and the four Beale mortgagor corporations 
as obligees. Continental Casualty Co. has as yet not seen fit to write a new 
bond nor to enlarge the original bond to include Hayes-Cal Builders, Inc., as an 
additional principal. You were advised in our discussions last week that they 
had been approached on this matter several weeks ago and were unwilling to 
write such a payment bond at the end of construction, so their position remains 
unchanged, even though we have tried to comply with your requirement. 

Also, I would like to reiterate that under California statutes, any party sup 
plying labor or material to the project is entitled to a lien, and all liens are 
bonded in an amount equal to 150 percent of the amount claimed irrespective 
of the amount due the claimant. 

The Title Insurance & Trust Co. has been requested to supply a letter similar 
to the letter dated May 17, 1960, guaranteeing to the Air Force and FHA good 
title, free and clear of all liens. Please note that on May 17, 1960, the title com- 
pany was ready and willing to issue a title policy showing a good title, free and 
clear of any and all liens, and in addition, give the letter of May 17, which you 
referred to and have a copy in your possession. 

As a result of our inquiry, the title company, by letter dated May 26 to its 
representative at the closing, has imposed additional requirements that all re 
corded liens be bonded in accordance with California statutes, and that the 
surety furnish it with a commitment to bond further liens in accordance with 
the statutes. It also has determined that it will not issue an owner's insurance 
policy. With regard to the letter required by item (3) of your letter, the follow- 
ing is a copy of the paragraph in the title company letter setting forth its 
position : 

“T received from Mr. Hunkins a copy of the letter to be executed by our counsel 
and by an officer of the company. I realize that Mr. Hunkins, with my approval, 
executed the letter as an officer of the company. This was done in contemplation 
of a closing that did not take place. Since that time we have been informed that 
the purpose of that letter is to assure by a legal opinion that certain of the 
requirements of the FHA regulation have been complied with. Since this is a 
corporation not authorized to practice law, we cannot execute the letter as it 
would be an unauthorized practice of law, which we decline to enter into and 
which is not reasonable to be expected of us. Further, we give no assurance un- 
der any policy of title insurance that a loan meets governmental regulations. 
This is for the Government's attorneys to determine. We neither directly nor 
indirectly assumed this responsibility. Because of the nature of the correspond- 
ence received by this office, that is the purpose of the letter, and therefore, we 
cannot issue it since the facts are now known to us. The letter executed by Mr. 
Hunkins cannot be delivered when the postponed closing takes place and should 
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be returned to you for cancellation. This is a further requirement for the 
issuance of insurance on the proposed closing. ; 

It is my understanding that a copy (indecipherable) letter is being furnished 
by your Sacramento office and to the Air Force at Beale Air Force Base. In the 
meantime, I am trying to obtain copies in the interest of of saving time. 

In view of the above, we can assume that Continental Casualty is unwilling for 
some unexplained reason to comply with item (2) of your letter of May 26. 
In addition, the Title Insurance & Trust Co., has reconsidered its earlier posi- 
tion and is now willing, as indicated above, to issue a letter similar to the earlier 
letter of May 17, 1960, and referred to in item (3) of your letter. 

Let us keep in mind that the 114 houses in FHA project No. 136-81004-Air-4 
have been occupied by Air Force personnel since the first week in April, which 
has inestimable value to the United States. In addition, the savings of $10,260 
per month in quarters allowance, unpaid to the personnel occupying the houses, 
results in a savings of $20,520 for the 2 months that have elapsed from date of 
completion. During this same 2-month period, the contractor has been obliged 
to pay interest in the amount of $15,026.25 on the advanced portion of this 
mortgage. 

In addition, the 114 houses in FHA project No. 136—-81002—Air-—2 are completed 
and many are occupied by Air Force personnel who are in great need of adequate 
housing. These houses double the benefit derived by the United States as well 
as double the detriment being imposed on the contractor. 

Also, the Air Force has rated this project as its best or second best in the 
entire title VIII housing program. 

Sincerely, 


RicHARD B. TALLEY. 


U.S. SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 
SUBCOMMITTEE ON HOUSING, 
June 20, 1960. 
Mr. JULIAN H. ZIMMERMAN, 
Commissioner, Federal Housing Administration, 
Washington, D.C. 


DeaR Mr. ZIMMERMAN: I understand that work has been stopped on several 
Military housing projects undertaken by Hal B. Hayes & Associates, Inc., or 
their subsidiary corporations. I further understand that there may be some 
question about whether work performed by certain suppliers and material men 
is covered by performance and payment bonds executed by Hal B. Hayes & 
Associates, Inc. 

It appears to me that these cases closely parallel a situation called to my 
attention last year in which a “fourth” tier supplier was denied coverage under 
a bond because the surety company claimed that he had no relationship to the 
principal or to a subcontractor of the principal. I am told that in the Hayes 
case the principal has subcontracted the work in its entirety to a wholly owned 
subsidiary and it would seem to me that the wholly owned subsidiary stands 
in the same place as the principal. 

I hope you can assure me that firms who furnish supplies and materials to 
subcontractors of the wholly owned subsidiary are covered by the performance 
and payment bonds and that work on these projects will be resumed with a 
minimum of delay. It will also be appreciated if you will keep me informed 
about your progress in resolving the problems associated with the delay in 
completing these projects. 

Sincerely, 


Homer E. CAPEHART. 


FEDERAL HOUSING ADMINISTRATION, 
OFFICE OF THE COMMISSIONER, 


Washington, D.C., July 8, 1960. 
Hon. Homer E. CApeH ART. 


U.S. Senate, Washington, D.C. 


: Deak Senator CapeHart: The understanding stated in your letter of June 
20, 1960, that the various Hayes corporations have stopped work on the military 
housing contracts which they hold is correct. Work has stopped during the 
latter part of May under 7 separate contracts involving 24 mortgage areas. The 
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Continental Casualty Co. is the surety on all of the payment and performance 
bonds, but several different financial institutions are involved. 

In each of these cases, substantial advances have been made by the financial 
institutions as work progressed. These advances were made pursuant to buil 
loan agreements between the financial institutions and the various ho 
corporations. Under these building loan agreements the mortgagees may go into 
possession of the projects and proceed to complete the contracts. Such action 
may be taken in behalf of a mortgagee by the bonding company. At least one 
of the mortgagees has called upon the Continental Casualty Co. to proceed with 
the completion of the work. 

It is my understanding that many conferences have been held between the 
various mortgagees, the bonding company, and the various construction com. 
panies seeking to work out a solution of the problem. It is possible that some 
arrangement may be made in some if not all of these cases whereby work will be 
resumed and the projects completed without the mortgages being assigned 
to this Administration. 

Under the building loan agreement and the regulations of this Administration, 
the various mortgagees may declare the mortgages in default and file claims 
for debentures. When a mortgagee files such a claim, it must assign all of its 
rights in the building loan agreement and all of its rights against the bonding 
company to the Government. It must also assign the mortgage and transfer 
to this Administration the unexpended portion of the mortgage proceeds. When 
this is done, this Administration would be in a position to proceed with the 
completion of the project involved. 

Many of the subcontractors and suppliers have not been paid the amounts 
which are due them. These subcontractors and suppliers of material have the 
same rights against the project property, the mortgagor corporations, and the 
general contractor as they would have in the case of any private construction 
eontract. Until a project is completed and the stock in the housing corporation 
turned over to the military service, the housing corporation is a privately owned 
corporation. Construction of the project proceeds under a contract between such 
private corporation and the contractor. 

In addition to their rights against the property and the mortgagor housing 
corporation, subcontractors and suppliers of material have a direct right of 
action against the bonding company under the various payment bonds. Under 
the terms of the form of payment bond approved for use by the Department of 
Defense, only persons having a contract or supplying material to the general 
contractor or to a subcontractor having a direct contract with the general 
contractor may sue directly on the payment bond. 

It has recently come to light in at least two cases that the Hayes Corp., which 
bid and obtained the original contract, had sublet this contract in its entirety 
to a closely related corporation. Such subletting of the contract was in viola- 


tion of the housing contract and was without knowledge or approval of this | 


administration. Since the bonding company guaranteed the performance of 
the housing contract, it would seem that it should not be allowed to benefit by 
this unauthorized subletting of such contract. However, whether this device 
of subletting is permitted to defeat the rights of creditors can perhaps only be 
determined by legal action. 

We are organizing teams of our best people to go out and look into the exact 
situation at each of the construction projects involved. It is our intention 
that by this method we can be in a position to move as rapidly as possible if the 
mortgagees or any of them decide to file their claims with this administration 
instead of proceeding with the completion of the project. I will keep you 
advised of all important developments. 

Sincerely yours, 
LESTER P. Connon, Acting Commissioner. 


ASSISTANT SECRETARY OF DEFENSE, 
PROPERTIES AND INSTALLATIONS, 
Washington, D.C., July 13, 1960. 
Hon. HoMErR E. CAPEHART, a 
U.S. Senate. 


Dear SENATOR CAPEHART: As you were informed on June 27, your inquiry # 
the Secretary of Defense regarding the stoppage of work on various Capebatt 
housing projects under construction by Hal B. Hayes & Associates, Ince. has 
been referred to this office for reply. 


tion 
tion 
ned 
uch 


sing 
t of 


ider 
it of 


eral 
hich 
iola- 
e of 


vice 
y be 


xact 
ition 
t the 
ition 

you 


WORK STOPPAGES ON CAPEHART HOUSING PROJECTS 53 


May I assure you that the Department of Defense is giving this matter every 
attention and is in close communication with the Federal Housing Administra- 
tion as well as with the mortagee, and the bonding companies in an effort to 
resume work at the earliest possible date. 

You inquire particularly regarding the coverage of suppliers and material 
men under the bonds executed on the terminated projects. Pursuant to De- 
partment of Defense policy each of these projects is covered by a 100-percent 
payment bond as well as a 100-percent performance bond, thereby assuring 
not only the completion of the work but also the payment of all just claims. 

Unfortunately no disbursements can be made until a course of action has been 
decided between the various interests involved under which construction can 
be resumed. As you know, the financial and legal relationships between the 
Government, the mortgagees, and surety companies are most complex in the 
Capehart procedure. In particular the mortgagees and sureties have been re- 
luctant to proceed to date pending a complete audit of their liability and a full 
exploration of the various alternatives available to them. 

Iam happy to inform you that FHA and the Department of Defense are acting 
in concert on this matter and that joint meetings have already been scheduled 
for this week with the mortgagees, to urge their cooperation in the national 
interest and to resolve any difficulties which stand in the way of starting con- 
struction. 

We have every reason to believe that these meetings will be constructive, and 
I shall be happy to keep you advised of the progress we make toward com- 
pleting these projects. 

Sincerely yours, 
Cooper P. BENEDICT, Acting. 





ASSISTANT SECRETARY OF DEFENSE, 
PROPERTIES AND INSTALLATIONS, 
Washington, D.C., June 22, 1960. 
Hon. Homer EB. CAPEHART, 
U.S. Senate. 


Deak SENATOR CAPEHART: In my letter of July 13 relative to stoppage of 
work on various Capehart housing projects under construction by Hal B. Hayes 
& Associates, Inc., I offered to keep you advised of progress in effecting comple- 
tion of these projects. Since then two significant developments have occurred. 

First, this office has met with representatives of the Federal Housing Adminis- 
tration and of the morgtagees on five of the seven projects involved. In that 
meeting, two principal courses of remedy were discussed: resumption of work 
by the mortgagee, acting unilaterally or with the surety, and request by the 
mortgagee for benefits under the FHA mortgage insurance contract. It was 
agreed that the first course was preferable (because it would permit more expe- 
ditions completion of urgently needed housing and fulfillment of the loan contract 
as originally anticipated), but that both courses should be pursued concurrently. 
It was also agreed that the Office of the Secretary of Defense should communi- 
cate with Continental Casualty Co., as surety on all of the projects involved, to 
ascertain its intentions with respect to fulfilling its responsibilities under the 
performance bonds. Subsequently, the Federal Housing Commissioner requested 
that the mortgages take specific action which would establish eligibility for the 
benefits of mortgage insurance and the Deputy Secretary of Defense sent a tele- 
oan the president of Continental urging immediate action to complete the 

ousing. 

Second, upon request of represenatives of Continental, a meeting was held to 
discuss Continental’s proposal for effecting resumption of work. In that meet- 
ing, Continental’s representatives stated that they were prepared to (1) obtain 
builders who would complete construction under a supplementary contract with 
the mortgagee acting under power of attorney for the defaulted mortgagor, 
(2) enter into a completion agreement with the mortgagee, the military, and 
FHA, and (3) remove existing liens and stand by to make up any difference 
between the cost of completion and undisbursed mortgage proceeds. It was also 
indicated that Continental believes that it may be responsible for making good 
on unpaid claims of material and labor suppliers even though they apparently 


ae removed from coverage by the interposing of a 100-percent subcon- 
ractor. 
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We feel that these developments are at least encouraging because they indicate 
that efforts are being made to resume work as soon as possible. We shall of 
course, keep you apprised of the results of these efforts and of any new eventy 
of significance as they occur. 

Sincerely yours, 
Cooper P, BENEDICT, Acting, 





U.S. SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 
SUBCOMMITTEE ON Housing, 


August 10, 1960, 
Mr. JuLIAN H. ZIMMERMAN, 


Commissioner, Federal Housing Administration. 
Washington, D.C. 


DEAR Mr. ZIMMERMAN : Reference is made to recent correspondence concernip 
military housing projects being constructed by Hal B. Hayes & Associates, Ine 
I understand your letter of July 8 to advise me that you and the Secretary 
of Defense are agreed upon a course of action which requires a prompt assign. 
ment of the mortgage to the Federal Housing Administration in exchange fo 
debentures, and which will enable you to stand in the place of the mortgagee ang 
to take such further action as may be necessary to complete the projects involyed, 

I am advised that at least one of the mortgagees concerned has requested a 
delay in the assignment of a mortgage and the acceptance of debentures in the 
hope that the mortgagee and the surety can reach some agreement which would 
enable work on the projects to be resumed without filing claim under the FHA 
contract of insurance, and that this request has been denied on grounds that cop. 
struction has already been suspended for 3 months and that any further delay 
would result in waste and damage, thereby increasing the ultimate cost of the 
project. I am aware of the possibility that any mortgagee who elects to proceed 
under a power of attorney expressed in the building loan agreement may be faced 
with litigation which might delay resumption of work indefinitely. You have 
advised one mortgagee. I presume that this litigation would be brought by 
Hal B. Hayes & Associates, Inc. It occurs to me that under the proposed course 
of action by which you will stand in the place of the mortgagee, you similarly 
might be faced with such litigation. 

It has been suggested to me that if mortgagees were to be given further time 
to reach agreement with the surety and other parties at interest, it might be 
possible to avoid further litigation and to enhance the prompt resumption of 
work. While I do not presume to express agreement or disagreement with the 
present plans of your agency or with any possible alternative plans, I call these 
matters to your attention to make certain that all alternatives are carefully con- 
sidered before any action is taken that might place your agency in a position 
from which it would be difficult or impossible to withdraw, even though such 
action failed to achieve the desired results. I would also like your assurance 
that your agency will be extremely careful to take no action which would con- 
stitute a breach of contract with Hal B. Hayes & Associates, Inc., and which 
might thereby relieve the surety of its responsibilities under the performance and 
payment bonds. 

I repeat my concern that work on these projects be resumed as quickly as pos 


sible, and without prejudice to those who have valid claims for payment for 


‘ 
{ 


services, materials, or supplies. Your early reply will be appreciated. 
Sincerely, 
Homer E. CAPEHART. 


U.S. SENATE, 
COMMITTEE ON BANKING AND CURRENCY, 
SUBCOMMITTEE ON HOUSING, 
August 10, 1960. 


‘Hon. Tuomas §S. GATES, Jr., 


Secretary of Defense, 


“Washington, D.C. 


Dear Mr. Secretary: Reference is made to recent correspondence concerning 
military housing projects being constructed by Hal B. Hayes & Associates, Ine. 
I understand your letter of July 22 to advise me that you and the Commissioner 
of the Federal Housing Administration are agreed upon a course of action which 
requires a prompt assignment of the mortgage to the Federal Housing Adminis 


| 


| 
| 


trat 
the 
to ti 


dele 
hop 
ena 
con 
strt 
wol 
pro 


be 
The 


pro 
pla 
suc 


to! 
sib 
wt 
pla 
ma 
cor 
pos 
suc 
an 
wo 
wh 
ma 


se} 





ning 
Ine. 
tary 
sign. 
for 
and 


ad a 
the 
ould 


elay 


ceed 
aced 
@ 8 
t by 
urse 
arly 


time 
t be 
n of 

the 
hese 
con- 
‘tion 
such 
ance 
con- 
hich 
and 


for 


10. 


ning 
Ine. 


oner 
hich 
inis 





WORK STOPPAGES ON CAPEHART HOUSING PROJECTS 55 


tration in exchange for debentures, and which will enable the Commissioner of 
the Federal Housing Administration to stand in the place of the mortgagee and 
to take such further action as may be necessary to complete the projects involved. 

I am advised that at least one of the mortgagees concerned has requested a 
delay in the assignment of a mortgage and the acceptance of debentures in the 
hope that the mortgagee and the surety can reach some agreement which would 
enable work on the projects to be resumed without filing claim under the FHA 
contract of insurance, and that this request has been denied on grounds that con- 
struction has already been suspended for 3 months and that any further delay 
would result in waste and damage, thereby increasing the ultimate cost of the 
project. I am aware of the possibility that any mortgagee who elects to pro- 
ceed under a power of attorney expressed in the building loan agreement may 
be faced with litigation which might delay resumption of work indefinitely. 
The FHA has so advised one mortgagee. I presume that this litigation would 
be brought by Hal B. Hays & Associates, Inc. It occurs to me that under the 
proposed course of action by which the FHA Commissioner will stand in the 
place of the mortgagee, the FHA Commissioner similarly might be faced with 
such litigation. 

It has been suggested to me that if mortgagees were to be given further time 
to reach agreement with the surety and other parties at interest, it might be pos- 
sible to avoid further litigation and to enhance the prompt resumption of work. 
While I do not presume to express agreement or disagreement with the present 
plans of your Department or with any possible alternative plans, I call these 
matters to your attention to make certain that all alternatives are carefully 
considered before any action is taken that might place your Department in a 
position from which it would be difficult or impossible to withdraw, even though 
such action failed to achieve the desired results. I would also like your assur- 
ance that your Department will be extremely careful to take no action which 
would constitute a breach of contract with Hal B. Hayes & Associates, Inc., and 
which might thereby relieve the surety of its responsibilities under the perfor- 
mance and payment bonds. 

I repeat my concern that work on these projects be resumed as quickly as pos- 
sible, and without prejudice to those who have valid claims for payment for 
services, materials, or supplies. Your early reply will be appreciated. 

Sincerely, 
Homer E. CaPEHART. 


ASSISTANT SECRETARY OF DEFENSE, 
PROPERTIES AND INSTALLATIONS, 
Washington, D.C., August 23, 1960. 
Hon. HoMER E. CAPEHART, 
U.S. Senate. 

DEAR SENATOR CAPEHART: Your letter of August 10 discussed some of the 
recent developments in connection with the default by Hal B. Hayes, and various 
affiliated companies, on certain military housing projects. 

As your letter indicated, the Federal Housing Administration, after consulta- 
tion with the Department of Defense, sent letters to the mortgagees on these 
projects requiring acceleration of the mortgages so that if the mortgages were 
ulimately to be assigned to FHA, the assignments would be made within as 
short a period of time as possible. This does not mean that the assignments 
will in fact be made, or that if the mortgagees or the surety make acceptable 
proposals for the completion of these projects, an extension of time in order 
to permit the carrying out of these proposals will not be granted. The decision 
to extend or not to extend the time within which assignments must be made is, 
as you know, in the discretion of the FHA Commissioner, and the Department 
of Defense cannot undertake to state the conditions on which the Commissioner 
would grant an extension. Nevertheless, I feel sure that if a suitable proposal 
were presented, the Commissioner would take every appropriate step to permit 
the completion of these projects without the assignment of the mortgages, since 
such a procedure would, of course, be preferable. 

Nevertheless, since the Department’s principal concern is to have the houses 
completed as quickly as possible, it was essential to take the steps which were 
preliminary to the assignment, so that this procedure could be followed expedi- 
tiously if no alternative were available. Although it is understood that no firm 
proposals for the completion of these projects have been made by the surety or 









56 WORK STOPPAGES ON CAPEHART HOUSING PROJECTS 


the mortgagees, the Department of Defense, as well as the individual mijitg 
departments, have been in continual contact with them in an effort to develop 
such proposals. The decision to require acceleration of the mortgages was made. 
of course, in the light of the fact that nearly 2 months had already elapsed since 
the cessation of work without any fruitful action by the surety or the mortgagess 
to complete the projects. 

Your letter also refers to the possibility of litigation brought by Hal B. Hayes 
against the mortgagees, and suggests that if the mortgages are assigned the 
FHA Commissioner would be the party defendant in such litigation. The De. 
partment of Defense is, of course, fully cognizant of the possibility of litigation 
and has taken every effort to insure that there have been no breaches of any 
contract rights. While, as your letter indicates, an assignment might result ip 
FHA’s acquiring certain additional legal liabilities, it would also acquire addi. 
tional rights, including the right to proceed directly on the performance bond, 
Consequently, while there are many legal complications in this case, which haye 
yet to be resolved, it appears essential to make it possible for the mortgages 
to be assigned as promptly as possible, even though the assignments may ulti. 
mately not be made. Your letter also expresses concern as to the payment of 
suppliers and material men- It is believed that this will not be a serious prob- 
lem, because each Capehart project is covered by a 100-percent payment bond 
for the purposing of assuring the payment of all valid claims. 

I trust that the foregoing statement of the Department’s present position ip 
this matter sufficiently answers your recently inquiry. I shall, of course, keep 
you advised of further developments as they occur. 

Sincerely yours, 


Froyp 8. Bryant. 


FEDERAL HOUSING ADMINISTRATION, 


Washington, D.C., August 26, 1960, 
Hon. Homer E. CAPEHART, 


U.S. Senate, 
Washington, D.C. 


DEAR SENATOR CAPEHART: This is in reply to your letter of August 10, 1960, 

As you know, corporations controlled by Hal B. Hayes had contracts to con- 
struct a number of military projects at bases in various parts of the country. 
All of these projects were financed under mortgages insured by FHA pursuant 
to title VIII of the National Housing Act. 

Notice was given to FHA and the various mortgagees by the appropriate mili- 
tary departments that work on these projects had ceased on May 20, 1960. At- 
tention was called at that time to the provisions of the housing contract which 
specified the rights of the mortgagees to step in to assure completion of the 
projects upon abandonment of work by the builder. Nevertheless, no work has 
been resumed on any of these projects by the builder, the mortgagees, or the 
surety since the cessation of construction by the builder on May 20. 

On July 1, 1960, we wrote to all the mortgagees, calling their attention to the 
growing damages arising as the result of the cessation of work and the serious 
adverse effect of deterioration and delay upon the defense interests of the 
United States. Faced with continued inaction on the part of the builder, mort- 
gagees, and surety, this Administration, after consultation with the Defense De 
partment, called upon the various mortgagees on July 15, 1960, to declare a de 
fault in the mortgages by accelerating payment of the principal. We also notified 
the mortgagees that we would. expect a prompt assignment of the defaulted 
mortgages to FHA. None of the mortgages have, as yet, been assigned to FHA. 

Upon such assignment, we would be prepared to step in to arrange for com- 
pletion of construction, utilizing the unexpended mortgage funds available, and 
calling upon the surety to meet any deficiencies to the extent of its obligations 
under the payment and performance bonds. Any additional costs required to 
complete construction would probably have to be borne by the Government. 

We are aware that some of the parties involved have expressed the desire 
for additional time to negotiate regarding the possibility of resuming construe 
tion. However, in no case has the request for additional time been accom- 
panied by a definitive and practical plan giving reasonable assurance that the 
deteriorating conditions which have faced us since May 20 would be stopped and 
the contracts performed. We would certainly welcome any reasonably depend- 
able program for completion of these projects by the builder, the mortgagees, oF 
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the surety. However, if any mortgagee should tender a valid assignment of its 
mortgage to us, we would be bound to accept and issue debentures. In that 
event, we would succeed to the interests of the mortgagee and it would be the 
obligation of the FHA to see to it that the project is completed, valid claims 
of contractors and suppliers are paid, and the rights the mortgagee had against 
the builder and surety are enforced. 

We realize the importance of avoiding any steps which might constitute a 
preach of contract, relieving either the builder or the surety from its responsi- 
bilities. We have been and continue to be willing to explore any worthwhile 
alternatives Which might assure protection of the interests of the Government, 
the mortgagees, and the various contractors who have outstanding valid claims 
for payment for services or supplies. Please be assured that we are making 
every possible effort to avoid compromising any of these interests, either by 
any action or failure to act in this matter. 

We sincerely appreciate your interest and understanding regarding the diffi- 
cult situation which has arisen as a consequence of Mr. Hayes’ failure to per- 
form under the terms of the contracts he executed. We are hopeful that we may 
have the cooperation of all concerned so that these problems can be resolved 
before too long. 

Sincerely yours, 
JULIAN H. ZIMMERMAN, Commissioner. 





